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/// the United States Circuit Court of Appeals for the Ninth

Circuit.

JOHN OASCADEN, JOHN BERN-
STEIN, RICHARD STEIN, LOUIS K.

PEATT and CARL M. JOHANSON,
Plaintiffs in Error,

VS.

JOSEPH BORTOLIS,
Defendant in Error.

Stipulation as to Printing Record.

The parties hereto, by their respective attorneys, agree

that in printing- the record, captions after the first may

be omitted, and "Title of Court and Cause," with name

of pleading or paper, may be inserted in lieu thereof;

that unless required by the rules of this court, file-marks

need not be printed, and that all stipulations, not found

in the bill of exceptions, and all papers connected with

the writ of error, other than the writ, order extending*

the return day thereof, citation and assignment of errors,

may be omitted.

Dated at Fairbanks, Alaska, this 25th day of Septem-

ber, 1905. PRATT & JOHANSON,

Attys. for Plaintiffs in Error.

HEILIG & TOZIER,

Attys. for Defendant in Error.

[Endorsed]: United States Circuit Court of Appeals,

Ninth Circuit. John Cascaden et al., vs. Joseph Bortolis.

Stipulation. Filed Oct. 20, 1905. F. D. Monckton, Clerk.



No. 159.

John Cascaden et al.

In the District Court for the Territory of Alaska, Third Div-

ision.

JOHN CASCADEN, JOHN BERN-
STEIN, RICHARD STEIN, LOUIS K.

PRATT and CARL M. JOHANSON,
Plaintiffs,

TS.

JOSEPH BORTOLIS,
Defendant. /

Complaint.

The plaintiffs for cause of action against the defendant

allege:

I.

That at all times mentioned herein and since April

15th, 1904, they were the owners in fee against all per-

sons except the United States, and entitled to the pos-

session of the following described lots or parcels of real

property, situate in the town commonly known as "Gates

City," in the Fairbanks Recording District, in the said

Territory of Alaska, to wit:

Lot number thirty-three (33) in block number one (1),

together with the log cabin sixteen by eighteen feet (16'

xl8') thereon situate, and the south sixteen feet by thirty

feet (16'x3(K) in depth, fronting on First avenue of lot

number forty-five (No. 45) in block number two (No. 2)

with the log cabin fourteen by sixteen feet (14'xlC/)

now standing thereon, as such lots and blocks appear on
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the plat of said town prepared by R. A. Jackson, C. E. on

January 19, 1905, at the instance and request of these

plaintiffs.

II.

That hitherto, and in September, 1904, without the

knowledge or consent of these plaintiffs, the defendant

wrongfully intruded himself upon said lots, and has con-

tinued from the time of his first occupancy thereof down

to the filing of this complaint, to trespass thereon, and

unlawfully and wrongfully withheld the possession

thereof fron 1 these plaintiffs, and has, and continues to

himself occupy and oust them from all possession and

use of said lots, and the appurtenances. That since said

wrongful occupancy by defendant he has erected the

buildings above described, and now claims to own the

same, and to have the right to possess the lot and part

of lot on which they stand, as well as the improvements,

\ ef«is j s to l e-move therefrom at the demand of these

plaintiffs, made prior to the institution of this action.

III.

That the rental value of said lot, part of lot and build-

ing is the sum of forty-one dollars ($41.00) per month,

md the plaintiffs have been damaged by reason of the

wrongful acts of defendant, as above detailed, in a sum

equal to forty-one dollars ($41.00) per month, from the

date of occupancy by defendant, to wit, from the month

of September, 1904.

Wherefore the plaintiffs pray that they be adjudged

the owners of, and entitled to the possession of said lot
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and part of lot, and appurtenances; that defendant be

adjudged to have no right or title thereto, and be re-

moved therefrom, and that plaintiffs recover from de-

fendant their damages, as well as costs and disburse-

ments.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Third Division,—ss.

Louis K. Pratt, being duly sworn, says: That he is

one of the plaintiffs named in the above-entitled action;

that he has read the foregoing complaint; knows the con-

tents thereof and that the same is true.

LOUIS K. PRATT.

Subscribed and sworn to before me this 20th day of

March. 1905.

[Seal] J. SULLIVAN,

Notary Public in and for Alaska, Residing in Fairbanks.

[Endorsements] : Filed in the U. S. District Court, Dis--

trict of Alaska, 3d Division. March 20, 1905. A. R.

Heilig, Clerk.

[Title of Court and Cause,]

Answer.

Now comes the defendant, and for answer to the com-

plaint herein alleges:
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I.

He denies the allegations contained in paragraph I of

said complaint.

II.

He denies the allegations contained in paragraph II

of said complaint, except in so far as they are herein-

after admitted.

III.

He denies the allegations contained in paragraph III

of said complaint.

For a further and affirmative defense, defendant al-

leges :

I.

That during the month of September, 1904, the defend-

ant entered upon certain vacant, unappropriated public

lands of the United States, situated in the Fairbanks Re-

cording District, District of Alaska, and built thereon

for his own use, two log cabins, entered into the per-

sonal use and possession of the same and of such an

amount of land about the same as was required for the

convenient use and occupation thereof, and has to this

day continued and still is in the actual possession of the

said cabins and lands.

II.

That the defendant believes that the cabins so con-

structed by him, and the land so occupied by him, are

the same cabins and lands which the plaintiffs have des-

cribed and intend particularly to describe in the com-

plaint herein.
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III.

That defendant, as against all persons except the

United States, is the owner in fee and entitled to the

possession and has the present right of possession of said

cabins and lands and is in the actual physical possession

thereof;

Wherefore defendant prays that he be adjudged the

owner of and entitled to retain possession of said cabins

and lands and that plaintiffs be adjudged to have no

right or title thereto.

And for costs and disbursements.

HEILIG & TOZIER>

Attorneys for Defendant.

Joseph Bartolis being duly sworn, deposes and says

that he is the defendant above named; that he has heard

read the foregoing answer and that the allegations

therein contained are true.

JOSEPH BARTOLIS.

Subscribed and sworn to before me this 15th day of

April, 1905.

[Seal] JOHN F. DILLON,

A Notary Public in and for the Territory of Alaska.

[Endorsements] : Filed in the U. S. District Court,

District of Alaska, 3d Division. Apr. 18, 1905. E. J.

Stier, Clerk. Rec'd copy Apr. 18, 1905. Pratt & Johan-

son, Attys. for Pltfs.
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[Title of Court and Cause.]

Reply.

The plaintiffs for a reply to that part of defendant's

answer designated by him as "a further and affirmative

defense," which commences toward the bottom of page

one thereof, says:

I.

That they deny the allegations of paragraphs one and

two, to the effect that in September, 1904, defendant en-

tered upon certain vacant unappropriated lands of the

United States, being the parcels of land in controversy,

but on the contrary aver affirmatively that such lands

when so entered upon by defendant were the private prop-

erty of the plaintiffs, John Cascaden, John Bernstein and

Richard Stein, and were at the date of the commence-

ment of this action the property of all said plaintiffs.

Replying to paragraph 3 on page 2 of the answer, plain-

tiffs deny generally the statements therein contained, ex-

cept the last line thereof, to wit: "And is in the actual

physical possession thereof."

Wherefore plaintiffs pray judgment against the defend-

ant as in their complaint.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

Received a copy of the foregoing reply this 22d day of

April, 1905.

HEILIG & TOZIER,

Attorneys for Defendant.
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United States of America,

District and Territory of Alaska,—ss.

Louis K. Pratt, on oath says that he is the attorney in

the above-entitled cause, that he has read the foregoing

reply and is familiar with the statements therein con-

tained and the same are true.

LOUIS K. PRATT,

Subscribed in my presence and sworn to before me this

21st day of April, 1905.

[Seal] FRED. M. BROWN,

Notary Public in and for the District of Alaska.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. April 22, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Formation of Trial Jury and Trial.

And now, to wit July 6th, 1905, this action was called

for trial. Then appeared the plaintiff and his attorneys,

Pratt & Johanson, and the defendant and his attorneys,

Heilig & Tozier. Both parties announced themselves

ready for trial. The following trial jury was duly drawn,

impaneled and sworn to try this case, viz. : J. W. Willison,

T. S. Branson, Ben. Goodman, F. Monroe, C. E, Jones,

B. L. Bower, John Dougherty, G. W. Greenland, W. H.

Gilcher, Frank Jones, Nels Rasmussen, and S. J. Halbert.

Thereupon the plaintiffs stated their case to the jury
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and the defendant stated his defense. Whereupon

John Cascaden was sworn and testified upon behalf of

the plaintiff, and the Court, after cautioning the jury

as to their conduct, ordered a recess.

Ent. Journal, page 509, July 6th, 1905.

[Title of Court and Cause.]

Trial—Continued.

And now, to wit, July 7th, 1905, this cause was called

for trial. Then appeared the plaintiff and his attorney

and the defendant and his attorney, and the jury, and the

roll of the jury being called, they were all present and an-

swered to their names, the same as on yesterday.

Whereupon R. A. Jackson, A. J. Steele, Patrick Camp-

bell, John Long, were sworn and testified upon behalf of

the plaintiff. Plaintiff rests. Wm. L. Lopes and Joseph

Bartolis were sworn and testified upon behalf of the de-

fendant, and the Court ordered a recess.

Entered Journal 3, page 510, July 7th, 1905.

[Title of Court and Cause.]

Order Discharging Jury for Failure to Agree Upon Verdict.

And now, to wit, July 8, 1905, come into open court

the jury heretofore duly impaneled and sworn to try this

cause, conducted by the officer of the court who has had

them in charge since they retired to their room for delib-

eration. Then also appeared the plaintiff and his at-
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torneys, Pratt & Johanson, and the defendant and his

attorneys, Heilig & Tozier. And the roll of the jury be-

ing called, all the members thereof were found present

and answered to their names, and the jury being asked

whether they had arrived at a verdict, the foreman thereof

answered that they had not, and that it was impossible

for them to agree. The Court asked the jury whether

it was a question of law or of fact that was in the cause

of them not coming to an agreement, and the jury an-

swered that it was a question of fact of evidence and that

it was impossible for them to come to an agreement

Whereupon the Court discharged the jury from any fur-

ther consideration of the case, and ordered a recess.

Entered Journal No. 3, page 517, July 8, 1905.

[Title of Court and Cause.]

Motion to File Amended Answer.

Comes now the defendant and moves the Court that he

be permitted to file his amended answer herein hereto at-

tached.

HEILIG & TOZIER,

Atty. for Deft.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Aug. 22, 1905. E. J. Stier,

Clerk.
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[Title of Court and Cause]

Order Allowing Filing of Amended Answer.

This action comma on to be heard this 22d day of Aug-

ust, 1905, on motion of defendant for leave to file an

amended answer. Present attorneys for both parties.

Upon due consideration defendant is permitted to file his

amended answer.

Entered Journal 4, page 44, August 22, 1905.

[Title of Court and Cause.]

Amended Answer.

Comes now defendant and for his amended answer

herein denies the allegations contained in paragraph I of

said complaint.

Denies the allegations contained in paragraph II of

said complaint except in so far as they are partly herein-

after admitted.

Denies the allegations contained in paragraph III of

said complaint.

And for a further defense he alleges

:

That during the month of September, 1904, the defend-

ant entered upon certain, vacant, unappropriated public

lands of the United States, situated in the Fairbanks Re-

cording District, District of Alaska, and built thereon

for his own use two log cabins, entered into the personal

use and possession of the same and of such an amount of

land about the same as was required for the convenient

use and occupation thereof, and has to this day continued,
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and still is, in the actual possession of said cabins and

land.

2. That defendant believes that the cabins so con-

structed by him, and the land so occupied by him, are the

same cabins and lands which the plaintiffs have described

and intend particularly to describe in the complaint

herein.

3. That said cabins are situate in what subsequently

became long prior to the beginning of this action, and is

now the townsite of Gates City.

4. That the inhabitants of said townsite number more

than three hundred, and defendant is an occupant of said

town, and a large number of dwellings for the purpose of

carrying on business therein have been constructed upon

said townsite and are used for said purposes. That said

townsite embraces about eighty acres of land and it is

the intention of the occupants thereof to enter the same

for townsite purposes for the several use and benefit of

the occupants of such townsite, and secure patent there-

for, in accordance with the provisions of the act of Con-

gress in such case made and provided.

5. That defendant is the owner and entitled to the pos-

session of said cabins and grounds, and claims the same

as an inhabitant of said townsite and as a prior occupant

of said premises.

Wherefore defendants prays judgment that plaintiffs

are not entitled to the possession of the premises above

described. And for his costs and disbursements.

HEILIG & TOZIER,

Attorneys for Defendant.
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United States of America,

Third Division, Alaska,—ss.

Joseph Bartolis, being first duly sworn, deposes and

says that he is the defendant named in the above-entitled

action ; that he has heard read foregoing answer and that

the allegations therein contained are true as he verily be-

lieves.

JOSEPH BARTOLIS.

Subscribed and sworn to before me this 22d day of Aug-

ust, 1905.

[Seal] ALBERT R. HEILIG,

Notary Public, District of Alaska.

[Endorsements]: Piled in U. S. District Court, Dis-

trict of Alaska, 3d Division. August 22, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Demurrer to Second Defense in Amended Answer.

The plaintiffs demur to that part of defendant's amended

answer commencing with the words "And for a further

defense he alleges," for the reason that that part of the

said answer does not set forth sufficient facts to state a de-

fense to the complaint of the plaintiffs.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Aug. 23d, 1905. E. J.

Stier, Clerk.
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[Title of Court and Cause.]

Demurrer to Second Defense in Amended Answer.

Overruled. Exception Allowed.

August 23d, 1905.

Ent. J. 4, page 51, Aug. 23, 1905.

[Title of Court and Cause.]

Reply to Amended Answer.

Plaintiffs for reply to the first paragraph of that part

of the amended answer styled "And for a further defense

he alleges," deny that in the month of September, 1904,

or at any other time mentioned in the pleadings, the land

in question was vacant and unappropriated public lands

of the United States and deny that defendant built the

cabins on unappropriated lands, but on the contrary al-

lege the lands so built upon by defendant were at the

time the property of these plaintiffs as alleged in their

complaint.

Relying to paragraphs IV and V of the amended an-

swer, plaintiffs deny all the allegations thereof generally.

Wherefore, plaintiffs pray judgment as in the com-

plaint. PRATT & JOHANSON,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Third Division,—ss.

Louis K. Pratt, being duty sworn says, that he is one

of the plaintiffs named in the above-entitled action; that
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he lias read the foregoing reply, knows the contents there-

of, and that the same is true.

LOUIS K. PRATT,

Subscribed and sworn to before me this 23d day of

August, A. D. 1905.

[Seal] C. C. HEID,

Notary Public in and for the Territory and District of

Alaska.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Aug. 23d, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Formation of Trial Jury and Trial.

And now, to wit, August 23, 1905, this action was called

for trial. Then appeared the plaintiffs and their attor-

neys, Pratt & Johanson, and the defendant and his at-

torneys, Heilig & Tozier. Both parties announced them-

selves ready for trial. Thereupon the following trial jury

was duly drawn, impaneled and sworn to try this case,

viz. : M. R. Proebstel, P. C, Springborg, Henry Hyde, Geo.

Albright, Joe Merrit, J. C. Schaffer, J. Taylor, E. Gram-

mon, A. B. Ferguson, M. L. Peters, Wm. McMullen and

H. D. Weide. Thereupon the trial proceeded. Counsel

for plaintiffs makes his statement to the jury followed

by counsel for the defendant, John Cascaden, Homy

Ray, David Cascaden and Daniel McCarthy were sworn

and testified upon behalf of the plaintiffs. Plaintiff at
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this time introduces and reads to the jury a transcript of

the testimony of Patrick Campbell given at the former

trial of this case. Thereupon H. A. Steele was sworn and

testified upon behalf of the plaintiff. And time for re-

cess having arrived the Court cautioned the jury as to

their conduct and ordered a recess.

Ent. J. 4, page 52, Aug. 23, 1905.

[Title of Court and Cause.]

Trial—Concluded.

And now, to wit, August 24, 1905, this cause was called

for trial. Then appeared the plaintiffs and their attor-

neys, Pratt & Johanson, and the defendant and his attor-

neys, Heilig & Tozier. And the roll of the jury being-

called all the members thereof answered to their names

and were found present, the same as on yesterday.

Whereupon H. A. Steel, C. M. Johanson and Tim Buck-

ley were sworn and testified upon behalf of the plaintiff.

The defendant thereupon moves for nonsuit, which the

Court denied. Exception ; exception allowed, Joseph

Bartolis was sworn and testified upon his own behalf

(Anton Micho being sworn as his interpreter). Howard

Benson and T. L. Jirich were also sworn and testified

upon behalf of the defendant. At this time the defend-

ant read the testimony of Thos. Hamlin and Harry Burro,

given at the former trial of this case. Whereupon the

plaintiff moves the Court to instruct the jury to bring in

a verdict in favor of the plaintiffs, which was denied. Ex-

ception ; exception allowed. The plaintiff then addresses
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the jury followed by counsel for the defense and counsel

for plaintiff closes the argument to the jury. Thereupon

the Court instructs the jury as to the law and hands (hem

two forms of verdict. The jury then relived to the jniy-

rooni in charge of two officers duly sworn as provided by

law.

Ent. J. 4, page 57, Aug. 24, 1905.

[Title of Court and Cause.]

Verdict c f Jury.

And now, to wit, August 24, 1905, come into open court

the jury heretofore duly impaneled and sworn to try this

case, conducted by the officers of the court who have had

them in charge since they retired to their room for delib-

eration. Then also appeared the plaintiffs with their

counsel Pratt & Johanson, and the defendant and his at-

torneys, Heilig & Tozier. And the roll of the jury being

called all the members thereof answered to their names

and were found present. And the jury being asked

whether they had agreed upon their verdict the foreman

thereof answered in the affirmative, and being required

so to do by the Court, the jury delivered and declared to

the Court their verdict, which is in words as follows, to

wit:

[Title of Court and Cause.]

Verdict for Defendant.

We, the jury, duly impaneled and sworn to try this

cause, wherein John Cascaden, John Bernstein, Richard
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Stein, Louis K. Pratt and Carl M. Johanson are plaintiffs

and Joseph Bartolis is defendant, do find that the plain-

tiffs are not entitled to the possession of the property de-

scribed in the complaint; that the defendant is entitled

to its possession, use and occupation for purposes of trade

or business under the United States land laws.

Fairbanks, Alaska, August 24, 1905.

M. R. PROEBSTEL,

Foreman.

And the verdict being such as the Court might receive,

the verdict was accepted by the Court and filed with the

clerk, and the jury discharged from further consideration

of the case.

Ent. J. 4, page 58, Aug. 24, 1905.

[Title of Court and Cause.]

Plaintiffs' Motion for New Trial.

Denied.

September 2, 1905.

Entered September 2, 1905, in Journal 4, page 93.

[Title of Court and Cause.]

Bil! of Exceptions.

This case came on for trial before the Court sitting

with a jury on Wednesday, August 23d, 1905, at 9:30

A. M., Honorable James Wickersham, Judge, presiding.

Messrs. Pratt & Johanson, appearing as attorneys for the
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plaintiffs, and Messrs. Heilig and Tozier, for the defend-

ant. The following- proceedings were had and testimony

taken

:

On motion of Mr. Pratt, defendant consenting, the com-

plaint is amended by interlining the words "and since

April 15, 1904," in the first line of the first paragraph.

A jury of twelve men, after being sworn and examined

on voir dire, were accepted and sworn to try the case.

The Court took recess until 1 :30 P. M.

\fternoon Session.

Mr. Pratt makes opening statement on behalf of the

plaintiffs.

JOHN CASCADEN, a witness called on behalf of the

plaintiffs, after being sworn, testified as follows

:

Mr. PRATT—Q. What is your name?

A. John Cascaden.

Q. You are one of the plaintiffs in this case?

A. Yes, sir.

Q. How long have you lived in this part of Alaska?

A. I came in in 1901.

Q. Had you lived in Alaska prior to that time?

A. Yres, sir. I came to the interior in 1898.

Q. What point? A. Eagle City and Dawson.

Q. Have you been engaged in mining since you came to

this upper country?

A. Yes, sir, very nearly all the time with the excep-

tion of one year when I followed other pursuits.
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(Testimony of John Oascaden.)

Q. Were you engaged in mining in 1903 and 1904 in

this District? A. I was.

Q. At what point?

A. I was working a lay on No. 2, Below Creek Claim

on Cleary creek.

Q. During the winter of 1903 and 1904, where were

you living?

A. I was living on the Creek claim.

Q. Who were your partners during that time?

A. Dan McCarty, Harry Buro and Dave Cascaden

were living in the cabin with me.

Q. Dave Cascaden is your brother?

A. Yes, sir.

Q. What kind of work were you engaged in during

that winter?

A. Mining. I was working a lay there.

Q. Now, state to the jury whether or not at any time

during the winter you concluded to locate a placer claim

in that vicinity?

A. That winter, while cutting wood up here on this

hillside, I seen that that ground was not staked, and I

went and staked it and recorded it.

Mr. HEILIG.—Pardon me, are you proposing to tes-

tify in regard to this particular tract of land?

Mr. PRATT.—Yes, sir.

Mr. HEILIG.—Then, defendants object to the intro-

duction of any testimony relative to the location of a

placer mining claim purporting to cover property in con-
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troversy, upon the ground, that there is no allegation in

the pleadings relative to a placer mining claim, nor any

claim set forth in the pleadings that this property is a

part of a mining claim, nor that plaintiffs have title

thereto under patent from the United States as a mining

claim; that from the statement of counsel to the jury it

appears, that the land in controversy is a part of a town-

site platted by the plaintiffs and so alleged in their com-

plaint, and thait if plaintiffs claim they located a min-

ing claim and thereafter platted it, and used and

treated it as a townslte, that it was unwarranted and il-

legal, and that by such actions they abandoned and for-

feited all claim to said land by virtue of a mining loca-

tion.

(Argument.) Objection overruled. Defendant ex-

cepts.

The COURT.—The Court will not make any comment

lpon the suggestion at this time, but will instruct the

ury at the proper time.

(Witness Continues.) That ground was not staked; all

he other ground was staked around there and it looked

ike it was a very favorable piece of ground, and I staked

t in good faith with the intention of mining it and re-

orded it.

Mr. PRATT.—Can you state to the jury the reasons

hat induced you to think that that was valuable mining

ground? A. I can.

Q. Tell the jury.
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A. I discovered that summer that they had struck

coarse gold on No. 2 Below.

Mr. HEILIG.—Q. Where do you mean they dis-

covered?

A. In the creek. They struck coarse gold, and after

we struck it on No. 2 Below, we struck a fine run of gold

there, and I considered it nothing but a big bar, and as

we cross-cut the ground, I did not strike any coarse

gold, and I thought that run of coarse gold was on the

bench; and this fine run of gold, instead of the pay-

streak running up and down the creek, as it naturally

would, it cut acrossed the claim running right toward

the hill; that is, it doesn't cut direct across the claim,

but it cut in at an angling position down stream and

into the hill, more into the hill than it did any other

way, so I considered that the gold had come from the

hill, and I went up there and staked the ground.

Mr. PRATT.—Q. Was there anything in the configu-

ration of the ground above there, Wolf creek, that had

anything to do with it?

A. There was Wolf creek coming out just above

there, and I understood that they had got good prospects

there carrying gold; and that there was not a great deal

of work being done on Wolf.

Q. Where does Wolf creek empty into Cleary in ref-

erence to this piece of ground?

A. It empties in on 1 Above.
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Q. About how far would that be above, from your

claim?

A. That would be one claim and it empties in at the

upper end of 1.

Q. On the next one above?

A. Yes, it might empty in on the lower end of Dis-

covery. I am not certain about that as I never paid any

attention where the mouth of the creek was.

Q. What is the next claim up the hill from No. 2 Be-

low Discovery, where you were working?

A. No; 1 Below.

Q. What is the next claim called?

A. That is known as the Yarnall Bench.

Q. Do you know who located that?

A. Yes, sir.

Q. Who? A. Al. Hilty.

Q. Howi long before was that located, before you lo-

cated your ground?

A. I think that was located about six months be-

fore I located this other bench.

Q. And Hilty disposed of it, and it is now owned by

Mr. Yarnall, is it? A. Yres, sir.

Q. Are mining operations going on on that at this

time?

A. Yes, sir. I would like to correct a statement

there: Hilty staked that claim for Dan McCarty, Senior,

and they each owned a divided half and Hilty sold his

half, and interest in it, to Jonnie Bennett, and Mr. Mc-
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Carty sold the upper half of his interest to Bill Hewen

and Mr. Hewen disposed of it to Yarnall.

Q. Yarnall now has the entire bench, No. 2?

A. No, sir. I don't know whose it is at the present

time. I believe Al. Hilty is interested in it still.

Q. There are extensive mining operations on that

now? A. Yes, on both of them.

Q. Tell the jury particularly what you did with ref-

erence to staking that claim?

A. Well, I went up and staked it with six stakes.

Q. Commence at the first stake and tell the jury

what you did on that stake—what you put on it?

A. I went up to the corner of the Yarnall claim

—

Q. Which corner? A. His upper corner.

Q. Upstream corner? A. Yes, sir.

Q. That would be his northeast corner, wouldn't it?

A. That would be the southeast corner. I went up

to that, corner of that claim and put up my initial stake.

Q. What was that, a wooden stake?

A. Yes, sir.

Q. Tell the jury what you put on that stake.

A. I put my notice on it; I claim 1320 feet down-

stream by 660 feet up the hill.

Q. Do you remember anything else that was on it?

Mr. HEILIG.—Q. Is this the notice you put on the

stake? A. Yes, sir.

Mr. PRATT.—Q. Give the entire contents of that so

far as you are able to remember.
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A. It was "I claim 1320 feet down stream by GGO feet

up hill for placer mining purposes. This claim is

known as Hillside Claim No. 2 Below Discovery on

Cleary creek.''

Q. Did you say anything" about the number of the

bench?

A. I do not remember whether I mentioned the num-

ber of the bench, or not.

Q. Was it dated? A. It was.

Q. Signed by yourself? A. Yes, sir.

Q. What did you next do with reference to the stak-

ing?

A. I went up the hill and put in a center stake and a

corner stake and measured it.

Q. What did you do with the line up there?

A. I blazed out my line and cut it out and came

down and done the same on the lower line.

Q. What, if anything, did you set up at the northwest

corner of the land, that would be

—

A. At the lower corner?

Q. Down the creek?

A. I set up a stake there.

Q. Did you put any mark on it?

A. Yes, sir.

Q. What did you do with these stakes on the upper

end, did you put any marks on them?

A. I believe I numbered my stakes, and I might have

put on some notice, but I am not certain in regard to
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that; it was sometime ago that I done that staking, but

I know that I marked them all.

Q. How did you mark, if at all, the down creek end

line? A. That line was blazed out.

Q. And the upper side line?

A. I cut that out too. The upper side line?

Q. Yes?

A. I didn't cut the upper side line out.

Q. Did you blaze that?

A. No, not the upper side line. I blazed my two end

lines, my upper and lower end and my down hill line.

Q. The two end lines and the lower line, you cut

through ? A. Yes, sir.

Q. You put stakes up at the four corners?

A. Yes, sir.

Q. All of them marked? A. Yes, sir.

Q. And the brush cut out on the three lines you have

mentioned?

A. Yes, that is, as much as I could; the snow was

very deep at the time I staked it; in some places it was

as deep as four feet on that hillside.

Q. What, if anything, did you do, Mr. Cascaden, with

reference to making out and sending in for record a lo-

cation notice?

A. I made out a location notice and had it recorded.

Q. When?

A. I located that on January 5th, and I think I sent

it in somewheres along the 7th.
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Q. Where did you continue to reside from that time

until April and May, 1904?

A. I resided on Creek Claim No. 2, Below, where I

was working- the ground.

Q. These men you mentioned were there with you,

were they? A. Yes, sir.

Q. Was there anything that happened during that

time that called your attention directly to the impor-

tance of a discovery upon that ground?

A. There was.

Q. What was it?

A. Sigler located the Freeman Bench and the Hilty

fraction on one above and sunk a hole and made a dis-

covery and claimed it on those grounds.

Q. State to the jury whether that was a subject of

frequent conversation between you and these men you

were with?

A. Yes, sir, that came up frequently, and there was

a good deal of controversy between Hilty and others

with reference to the matter of whether he would be able

to hold his claim, or not, on that discovery question.

Q. What did you do, if anything, with reference to

making a discovery on this ground of yours afterwards?

A. In the latter part of April, or the first of May, I

went up there, and in a gulch that carried at that time

half a sluice-head of water, I should judge, I went up

and made a discovery. First, I had went up there and

made a water hole where we could get clear water, as
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the water in the creek during the sluicing time was all

full of sediment. I went up there and dug this hole to

get this hillside water, and in this hole I made a dis-

covery, a surface discovery.

Q. Tell the jury the particulars of that.

A. I got as high, I think, as a cent, though I never

weighed it. It was a very small prospect, I panned it

in this hole where I got it.

Q. Describe to the jury the nature of the debris there

that, you dug into.

A. In this gulch there was gravel and sand and rock,

some of it was wash and some of it was slide. In this

gulch where I made this discovery.

Q. Had the water run over it sufficiently to clear off

the mold and all of that sort of debris?

A. Yes, sir.

Q. The heavier material

—

Mr. HEILIG.—I object to the form of the question.

Let the witness testify.

The COURT.—Yes. Objection sustained.

Mr. PRATT.—Q. What, if any other efforts did you

make about that time to make a discovery?

A. I sunk a hole.

Q. Where? A. I sunk a hole on the hillside.

Q. Upon what part of the claim?

A. Upon the lower end of the claim.

Q. Tell the jury particularly now about thait.

A. There was water running in this first gulch and in
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the second gulch to it on the lower end of the claim,

and I went up there on the side of the gulch and sunk a

hole four feet deep.

Q. Tell the jury how you had to proceed to get that

hole down.

A. I took and cut off the moss and put in four fires;

I believe it was four, though I wouldn't be certain; I

think four fires is what I put in that hole, and I panned

it as I prospected it down.

Q. What were the results?

A. The results was that I could get colors and I got

a small prospect on bedrock, as high as three cents.

Q. Now, in reference to that first prospect that you

got in the gulch, do you know about the mining opera-

tions there this summer.

A. I do, yes, sir.

Q. I will ask you to state where it was that you dug

for your first prospect in reference to the first hole that

was put down this summer.

A. It was right alongside of the two holes that were

sunk there on the lower end corner of the claim where

I got the first prospect.

Q. The first prospect that you got was in this little

gulch? A. Yes, sir.

Q. Where was it with reference to that gulch that

the first hole was dug that year?

A. Right alongside of it.

Q. Right alongside of it?
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A. Yes. There was one dug in front of it and one

along the side of it. They might both have been a little

ways in front of this first hole.

Q. I speak of now the hole that was dug this year

down five or six feet deep. A. Oh.

Q. Where was that with reference to this first

—

A. That was up the hill 150 feet or more may be 200

feet upstream.

Q. It was on the same gulch?

A. Yes, sir; and up the hill a little further.

Q. Was there anybody there with you at the time

that you were making these investigations, that saw

these prospects that you speak of? A. Yes, sir.

Q. Who were they?

Mr. HEILIG.—Specify the time.

Mr. PRATT.—Q. You say that was done in April and

May, 1904, do you? When was that done?

A. I couldn't give you the exact date of when that

was done. It was done while I was sluicing there the

last of April or the first of May; somewheres about that

time.

Q. It could not have been later than the fifteenth of

May?

A. No; it was not any later than that.

Q. Did you commence as early as the fifteenth oi

April.

A. No, I do not think so, it was in the latter part;
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we just started to sluice. I think it was somewhere

along about the first of May.

Q. Was there anybody there with you who knew

about that prospecting? A. Yes, sir.

Q. Who were they?

A. Dave Oascaden, Dan McCarty, Harry Euro.

Q. Now, Mr. Oascaden, what have you and your co-

owners done this year with reference to prospecting

that ground?

Mr. HEILIG.—We object to that as too general. I

want the time specified in the question.

Mr. PRATT.—I asked him, this season, during this

summer.

Mr. HEILIG.—The reason I want—that is, I want to

make an objection to work done since the beginning of

this action, and want to have the time fixed specifically.

Mr. PRATT.—I say within the last three months ; three

or four months.

Mr. HEILIG.—Is that the way you want your question?

Mr. PRATT.—Yes.

Mr. HEILIG.—We object, then, to the evidence of any

mining operations carried on by the plaintiffs during the

last three months, since the service of this summons on

March 31st, 1905, on the ground, that the title to the

claim by plaintiffs is based purely upon the question of

the location of a mining claim, and not upon a patent
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from the United States, and that plaintiffs' title must

have been good at the time they commenced their ac-

tion, and that no evidence is admissible which would

go to prove anything relative to title occurring since

the commencement of the action.

The COURT.—Objection overruled. Exception. It

might be admitted, and another reason is, that it is neces-

sary to show annual labor, and to show continuance of

work.

WITNESS.—There were three holes sunk on that claim

this summer.

Mr. PRATT.—Q. Take up the first one; where was

that?

A. The first hole was sunk, I should judge, a couple

of hundred feet from the lower end corner stake up the

hill a little ways. We sunk there, I believe, about eight

feet.

Q. Where was that with reference to the gulch where

you made your first discovery, and was it in the same

gulch?

A. No, sir. It was not a gulch ; it was in a little draw

above that.

Q. What do you mean by above that—up the creek?

A. Yes, sir; up the creek.

Q. How far away?

A. I should judge a couple of hundred feet ; maybe a

little more, or maybe less; I never measured the distance.
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Q. Tell the jury what the results were; what kind of

stuff did that go through, and how far was it to bedrock?

A. They went through about three feet of muck and

slide and rock, and they had about a foot, I think, of

sand, and about three or four feet of gravel and ground-

up schist and wash in the hole.

Q. State to the jury

—

Mr. HEILIG.—Were you there?

A. I was there when the hole was finished.

Mr. PRATT.—State to the jury what, if any, test you

made?

A. The man that we had hired there to sink this hole,

he done the panning, and he done the work. I came up

this morning, and naturally, there was a good many peo-

ple hiterested in this hole, and there was some women and

men out there, and Mr. Hanlan went up and took a pan

and panned it.

Q. State who the men were who were digging that hole

for you? A. The Hanlan Brothers.

Q. Go on.

A. And they panned it, and they got prospects, and

this prospect I seen them get.

Mr. HEILIG.—In your presence? Are you testifying

about what you saw?

A. Yes, sir. He was panning the pan down when I

came up there.

Mr. PRATT.—Who was?
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A. Mr. Hanlan.

Q. Go ahead,

A. And he had, I think, three or four grains in this

pan ; we weighed it, and I believe it was four grains that

he had in it; something like that—twelve or thirteen

cents.

Q. Which Hanlan?

A. I do not know their names. I just know them as

the Hanlans.

Q. State to the jury whether you saw him dig the dirt

and put it in the pan?

A. No, sir. He was panning when I came up.

Q. You didn't see him take out the dirt?

A. I didn't see him take out the dirt; no, I didn't

come up the creek until he had finished taking out the

dirt. I judge this was ten or eleven o'clock in the day

and I just come up from the lower end of the creek and

he was up above panning at the time.

Q. Did you pan any out of that dump?

A. No, sir. I seen a pan taken out of there by a boy

that a woman living there had sent down into the hole to

pan.

Q. Where did he pan?

A. He panned in the hole.

Q. There was some water in that hole?

A. There was on the lower end of the hole; the bed-

rock was pitching there. He stood on the bedrock and

scraped up some dirt into the pan from the bottom of

the hole and panned it and he got colors, but I didn't
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think he took a full pan, and the woman condemned him

as a panner, and then I says to .Hanlan and Mr. Steele,

who walked down with me, I says to him, that we would

have them fill up this hole; cover it up.

Mr. HEILIG.—I object to any testimony of conversa-

tions between him and other parties.

WITNESS.—This was not a conversation; it was an

order I gave myself.

Mr. PRATT.—Tell us about that.

A. I told Mr. Hanlan to fill up that hole and cover

it up with brush, as it was near the street and anybody

was liable to come along at night and fall into it; so he

did; he didn't throw in all 'the dirt, but he threw in

considerable of it, as I was waiting upon him there. We
wore a;oing to pack a small boiler, four or five men, down

to another place to sink another hole, and he covered it

up by throwing in the top dirt, the dirt that came from

the bottom of the hole, and we took the boiler down to

where we sunk the other two holes.

Q. Explain to the jury about the other holes; where

were they from the Down Creek lower corner stake?

A. They was right near the lower corner stake of the

claim.

Q. About how far from this first hole?

A. Well, I should judge, a couple of hundred feet, or

more. I never measured the distance.

Q. IIow is the lay of the ground where that was done?
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A. The lay of the ground is in a draw there about

sixty feet wide at that place.

Q. Where these last two holes are dug?

A. Yes, sir.

Q. What was done there?

A. Sunk a hole about, I think, something like twenty-

five feet, or more, I don't exactly know the depth. I

know it was quite a deep hole, and he failed to timber this

hole.

Q. Who dug it?

A. Mr. Hanlan ; he was the one who handled it for us

Q. What did they use there in sinking?

A. A thawer, boiler and points, and they sunk this

hole and the water come along in these heavy rains and

filled it up again.

Q. Did you ever pan any in that?

A. No, sir; I didn't, Mr. Hanlan done the panning.

Q. You are familiar with the dumps that are below

on the Yarnall, are you not?

A. I know where they are.

Q. With the looks of them? A. Yes, sir.

Q. The color of the earth? A. Yes, sir.

Q. How does the debris that came out of that first

hole compare with that of the dumps lower down?

A. It appears the same; it is the same natural color

as what is in the creek.

Q. How far are YarnalFs workings below your lower

line where the big dumps were?
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A. Oh, they might be three or four hundred feet, I

don't know exactly. I never measured the distance.

Q. Which way is he working, do you know?

A. He ran his drifts uphill.

Q. Do you know for what distance?

A. No, sir. I was never in his drifts.

Q. What, if anything further, was done this summer

in reference to mining operations?

A. When this here hole filled up we had to sink an-

other hole in the same place only a little to one side, and

he has got that hole down now, I believe, something like

twenty-six feet; I am not sure; I didn't measure it; I took

his word for it; I looked into it and seen it was quite a

deep hole.

Q. Is it a timbered hole?

A. No, sir. I do not believe so. I looked into it, I

didn't see any timbers. He might have one or two tim-

bers in the corners, but it was not a complete timbered

hole.

Q. Partially timbered?

A. It might be by this time.

Q. What is the distance through the muck in those

last two holes?

A. There is three or four feet, I believe; maybe not

that much.

Q. Three or four feet?

A. Yes, sir. There are three or four feet of muck

there; the same as you can get down to the creek. Yon
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can find gravel in the wash on top in any stream, and if

you will dig beneath it far enough you can get muck.

Q. I only thought the muck was deeper up there, that

is all.

A. I don't know anything about that.

Q. What is the general character and color of the

debris that came out of that last hole as compared with

that that you saw in those dumps in that vicinity?

A. Why, as I say, up the hillside there was some slide

in it, but, as you got down, it is the same as you would

see on any of the other dumps, that is, the sediment and

wash and things were the same as you would see on any

other of the dumps.

Q. Can you, as a miner, describe the nature of this

debris that they raised out of these two deeper holes?

A. Well, I would call it schist, mostly.

Q. Now, Mr. Cascaden, after you made your discov-

ery in 1904, in April and May, I wish you to state to the

jury what the condition of that claim was with reference

to anybody being there?

A. At the time I staked that claim there was nobody

living there. I just went and staked it purely from a

mining point of view, and there was no one there at all

on the ground. Afterwards I gave a party permission

to go on there and cut some wood.

Q. Who was that? A. Fred Green.

Q. What became of him?

A. Well, sir, I don't know. I think Fred is on a

ranch down here on the Chenoa.
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Q. You never had anything to do with him besides

that, so far as that ground is concerned?

A. No, sir.

Q. Where were you after you got through making your

discovery, until in September, we will say?

A. I was prospecting on Oleary creek and its trib-

utaries.

Q. Were you about this claim any?

A. Not a great deal. After I went there, I went up

on Bedrock creek and opened that up.

Q. State to the jury when it was that you first knew

that anyone was going onto that ground and squatting

on it?

A. I came down to the store one day, and they told

me there was some people going to go up there and lo-

cate on it, that is, build on it?

Q. When was that?

A. I think some time in September.

Q. Was there anybody there at that time, in cabins?

A. No, no cabins on there at all.

Q. At that time? A. No.

Q. What do you know about this man Bartolis going

on there? Do you know anything about how he hap-

pened to go there?

A. No, sir. I don't know the man.

Q. Did you ever have any transaction with him one

way or another? A. No, sir.

Q. You have never talked with him about the matter?

A. I never spoke to him in my life, that I know of.
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Mr. PRATT.—Cross-examine.

Mr. HEILIG.—Mr. Gascaden, you never lived on the

ground yourself? A. No, sir; I never did.

Q. You did not build any cabin on it?

A. No, sir; I did not.

Q. The first thing you did yourself was to put up some

stakes? A. I staked it; yes, sir.

Q. How many stakes? A. Six stakes.

Q. Then you blazed three lines? A. Yes, sir.

Q. By blazing you mean cutting marks on trees?

A. I blazed and swarthed both.

Q. Did you swarth?

A. I swarthed the two lower lines, the upper and

lower end lines, and blazed.

Q. How wide?

A. Just wide enough so I could walk through.

Q. What was there for you to cut at the time?

A. There was wood; trees.

Q. How heavy were the trees?

A. Some of them were good-sized trees.

Q. What do you mean?

A. Big enough to saw sluice lumber out of.

Q. Were 'there many trees of that kind?

A. That hillside had a good many of them, yes.

Q. How many of the trees big enough to cut sluice

lumber out of, did you cut down?

A. I didn't cut any down when I swarthed out those

lines.
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Q. Did you make out the location notice?

A. I did.

Q. Did you ever get that location notice back?

A. Yes, sir.

Q. Where is it?

A. You mean was it ever returned to me from here?

Q. Yes. A. No, sir.

Q. You sent it in for record? A. Yes, sir.

Q. Who did you send it by?

A. I sent it for record by Peterson, who was carry-

ing mail from the creeks that winter.

Q. Have you seen it since? A. I have.

Q. Where is it?

A. It was in the court the last time I knew of it. I

believe the lawyers here have it,

Q. Now, then, you say in January you first put out

these stakes? A. I did.

Q. Then you didn't go near it again until about the

beginning of May? A. Yes, sir; that is it.

Q. Tell us where this gulch is?

A. Oh, I went near it; I was working up there cutting

wood. It was right near my claim Two below.

Q. You were living down on Two below on the creek?

A. Yes, sir.

Q. And you were working there? A. Yes, sir.

Q. Where is this gulch where you say you found some

colors? The first colors you found?

A. It is on the extreme lower end of the claim.

Q. Does the gulch cross your lower side line?
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A. Yes, sir.

Q. The downhill line? A. Yes, sir,

Q. The gulch runs down on the Yarnall claim?

A. Yes, sir.

Q. And about how far up stream from your lower

end line? Does this gulch extend just acrossed your line?

A. You mean how wide is that gulch?

Q. I mean, what is the distance from your lower end

line up stream to where the gulch crosses the line?

A. It is right at the lower corner; there the gulch is.

Q. Is your lower down hill corner stake in the gulch?

A. Well, I believe, it is right alongside of the gulch;

on the bank of it.

Q. But the gulch is on your claim? A. Yes, sir.

Q. What you staked? A. Yes, sir.

Q. How deep is that gulch?

A. That gulch is, I should judge, four feet, at where

my stakes are; three or four feet deep.

Q. And how wide?

A. I should judge it from one end of the bank to the

other might be fifty or sixty feet.

Q. And how far up the hill does it extend from your

lower line?

A. I couldn't say; it extends quite a ways.

Q. How far up the hill from your lower stake did

you go before you began to look for gold?

A. I got that prospect right where we sunk them

two holes.

Q. Where are they?
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A. That was right where we sunk them two holes.

Q. How far up the hill is the water hole?

A. Right at the corner of the claim where we sunk

them two holes.

Q. Is your water hole at your down stream lower

corner? A. Yes, sir; it is.

Q. Is the stake in the water hole?

A. No, sir; the stake is on the bank?

Q. And the water hole is in the gulch right close to

the stake?

A. Well, I should judge it is fifteen or twenty feet,

maybe ten feet; I never measured the distance. My

memory is not exactly correct in reference to that.

Q. That is a matter of considerable importance to see

how good your memory is, and I want to know?

A. I can remember the main facts of the thing. This

was so long ago that I didn't pay any attention to these

details.

Q. You mean to say substantially, that the water

hole that you speak of is very close to the lower corner

stake? A. Yes, sir.

Q. Downstream? A. Yes, sir.

Q. What do you mean by the water hole?

A. Well, I went and dug it out so that the water

when it was coming along there would collect and settle,

and I could go up there with a bucket and dip it up and

get some clear water.

Q. How deep did you dig this hole?

A. Two or three feet.
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Q. When did you dig it?

A. In the latter part of April and May.

Q. Had it thawed out? A. No, sir; it had not.

Q. How did you dig it? A. With a pick.

Q. About four feet, you say?

A. No, sir; about three feet.

Q. What kind of earth did you find in it?

A. I found gravel and sediment and rock and schist.

Q. You swear positively it was gravel?

A. I swear it was schist and rock.

Q. Rock and schist?

A. Yes, sir; that is in the bed where the water

washes; not on the side where there is muck, but right in

where the water runs.

Q. Did you pan any of that?

A. YTes, sir; I did.

Q. How many pans did you pan?

Q. I panned several pans in there?

Q. What do you mean by several?

A. Well, two or three pans.

Q. Do you mean two or three?

A. I don't remember; I panned several pans in there.

My memory is not distinct in regard to that, because I

didn't pay any attention to—I was panning to get gold.

Q. And you got it? A. And I got it.

Q. Whenever you pan to get gold you get it, don't

you? A. Sir?

Q. Whenever you pan to get gold, you get it, don't

you?
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A. No, I don't; but I can raise a prospect—

.

Q. Well, you say that you panned twice positively?

A. I am certain that I panned two or three times.

Q. Did you get gold both times? A. Yes, sir.

Q. How much did you get the first time?

A. I got all the way from a few colors to as high as a

cent, I should judge; I never weighed the prospect.

Q. You will swear positively that you panned two

pans will you?

A. No, I don't swear to nothing of the kind.

Q. Will you swear that you panned one?

A. I will swear that I panned several of them.

Q. Let us understand; what did you get from the first

pan? A. I got prospects.

Q. What do you mean by prospects?

A. I mean I got gold.

Q. How much?

A. I say a few colors, or maybe more.

Q. Two colors? A. A few ; I didn't count them.

Q. Three colors?

A. Gold is too fine for a man to count when he is

panning.

Q. It is a pretty fine pan in this case?

A. You must understand that when I was panning

that dirt, I didn't know I would have any case.

Q. I understand you didn't.

A. I just panned the gold and dipped the pan into the

water, and let it run out.
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Q. I am asking you to the best of your recollection.

I don't want you to say anything that is not true.

A. I am telling you the facts as close as I remember.

Q. How many colors would you swear that you found

in the first pan?

A. I told you that I never counted colors in a pan in

my life. I am not swearing to any such statement as

that.

Q. You testified in your direct examination that you

found a cent, didn't you?

A. No, sir; I didn't. I testified that I found as high

as a cent; what I thought was a cent to the pan. I just

made an estimate of the amount.

Q. In that water hole? A. Yes, sir.

Q. In estimating the amount of gold that would make

a cent, how do you arrive at that conclusion?

A. From other panning that I have done on the creek.

Q. Have you ever weighed a cent of gold?

A. I have weighed lots of prospects; I have weighed

three cents; and could judge a third of three cents.

Q. Is that the way you got at it?

A. That is the way that I got at it; yes, sir.

Q. You had clearly in your mind how many colors it

would take to make three cents' worth?

A. No, sir; I never said how many colors, or anything

about it.

Q. What quantity of gold-dust it takes to make three

cents, and you figured out one-third of that would make

a cent, and you estimated that was what you had.
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A. I just estimated that I had a cent from the

amount of gold I had in one prospect; that I had a cent.

Q. What did you get in 'the second pan?

A. I don't remember; I got gold in it, that is all I

know.

Q. By gold you mean colors?

A. Prospects; I could always get a number of colors

in a pan; I could get a little ring of fine colors in the

bottom of the pan.

Q. Did you get a cent in the second pan?

A. I don't remember what pan it was that I got the

cent in. As I said at the time, it didn't look to me as I

was panning there for my own satisfaction to know

whether there was any gold there, or not, and to see

what that hillside was.

Q. Was it your opinion that if you found a cents'

worth of colors in a pan in that water hole there, that

that would constitute a valuable mining claim?

A. It would in that locality, yes. I would locate a

piece of ground in that locality whether I could find one

color or not; in fact, I would sink a hole a hundred feet

in certain localities whether I could get a color or not

2U • would be justified in sinking and working it.

Q. You have not sunk a hole a hundred feet on this

claim, have you? A. I have not; no, sir.

A. Up the stream a little further.

Q. Where was this four foot hole that you speak

about? A. That was up further.

Q. Up the stream?
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Q. How far from the lower end line?

A. Maybe two hundred feet; maybe not that far; I

cannot say how far from the lower end line there.

Q. How far up the hill from your lower side line?

A. That was the line I say. I cannot say exactly

bow far it is from the lower side line, because I do not

know exactly where my lower line is there.

Q. You don't know? A. No, sir.

Q. You swarthed out your lower line, and do not

know where it is? A. That is it exactly.

Q. How far up the stream from your lower end line?

A. I judge maybe a couple of hundred feet, or more.

Q. There you say you fired four times?

A. I believe it was four fires that I put in.

Q. If you said three at the former trial, that was cor-

rect was it?

A. As I said, I think it was four fires that I put in.

Q. Are you quite positive of four fires?

A. I think it was four fires.

Q. What did you find in your first fire?

A. I got fine colors.

Q. What kind of earth did you find there?

A. I found gravel after clearing away the debris from

the top.

Q. Regular wash-gravel? Such as miners under-

stand?

A. Just such rock and gravel as you find all ever

Cleary creek, wherever you fiud water.

Q. The same as you find in the bottom of the creek?
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A. Not washed quite as much.

Q. You mean it was more broken rock?

A. There was some of it broken.

Q. It was more like slide?

A. You might call it that.

(,>. If I call it slide, it will be correct?

A. No, sir; because I wouldn't call it anything. I

can show you too much rock that carries gold

—

Q. It was broken rock, wasn't it?

A. Some of it was, and some of it was wash.

Q. How deep did you thaw the first time?

A. I might have made six or seven or eight or ten

inches, the first time,

Q. How many pans did you take then?

A. I took a pan out, was all.

Q. Where did you take it out?

A. I took it down to the dam and panned it.

Q. Where is that dam?

A. That dam is just above the cabin.

Q. That is on the Creek Claim? A. Yes.

Q. No. 2, Below Creek Claim? A. Yes.

Q. How wide is the Yarnall Claim?

A. I judge four hundred feet.

Q. Isn't it. wider than that?

A. His bench claim is no wider than four hundred

feet, I don't think—it is very little wider. I measured

it once, and I think it measured 430 feet, something like

that.

Q. Where is that dam on the Creek Claim?
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A. That dam was up in this gulch.

Q. The same gulch that runs from your claim down

to the creek? A. Yes.

Q. And how far on the Creek Claim was the dam?

A. Sir?

Q. How far was it from the upper line of the Creek

Claim? A. The dam was on Mr. Yarnall's ground.

'Q. You said it was on the Creek Claim?

A. It was just above McCarty's line.

Q. McCarty owns No. 2?

A. He owns No. 2, Creek Claim.

Q. A regular miner's pan, was it?

A. Yes, sir.

Q. Full of dirt? A. It was an ordinary pan:

Q. And you went down about six hundred feet to a

dam there? A. I went from my hole down ther^.

Q. That you say was about six hundred feet?

A. It might have been.

Q. And you washed it? A. Yes, sir.

Q.. What did you find in it?

A. I found colors.

Q. How many?

A. I told you I never counted colors in a pan.

Q. Then what did you do.

A. I didn't do anything. I went along minding my
business, attending to my work.

Q. When did you go back to your hole again?

A. I worked at that hole whenever I was not sluicing
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on No. 2; there were days I could sluice and days I

couldn't.

Q. How long a time elapsed between the first and

second fire?

A. Two days might have elapsed; I couldn't swear

as to that.

Q. How deep did you go with your second fire?

A. Maybe a foot, and maybe a little more; a foot, no

doubt. i

Q. What 516 yon find at the bottom of that fire?

A. I found prospects.

Q. What kind of earth?

A. Gravel, slide, rock, wash and sediment.

Q. Did you wash a pan full of that?

A. Yes, I took a pan from the bottom of my hole;

every fire I took out.

Q. When you got down to your fourth fire, you did

the same thing? A. Yes.

Q. Then you quit? A. Yes.

Q. Each time you say you1 found small colors?

A. I found gold. I got as high as three cents at the

bottom of my hole.

Q. Did you weigh it?

A. No, sir; I just judged it.

Q. You just guessed it? A. Yes, sir.

Q. That is all the mining that you did on the claim?

A. At that time it was. Yes. I was on that claim

a good deal of the time cutting wood and cutting lumber

during the winter.
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Q. What did you do with the wood and lumber you

cut on that claim? A. I used it.

Q. Where? A. On No. 2 Creek Claim.

Q. That is all the mining- that you did on this bench

claim that you speak of; this hillside claim?

A. That is all the mining I done at that time, yes.

Q. That is all the mining that you have ever done,

personally? A. Personally, yes.

Q. You never did any work after that?

A. No, sir.

Q. All that you say you ever did on the claim was to

put some stakes upon it, blaze and swarth out three

lines? A. Yes, sir.

Q. And sink a hole four feet deep and pan a little dirt

in the water hole? A. Yes, sir.

Q. And then you quit? A. That is it, exactly.

Q. That is all you have ever done?

A. That is it exactly.

Q. When did you conclude to sell this mine to these

other people?

A. That was in January, 1903, I believe that I sold

that interest to Mr. Johanson.

Q. What did you get for it?

Mr. PRATT.—We object as incompetent and irrele-

vant.

Mr. HEILIG.—We insist upon the question to show.

the good faith and legality of the transaction, that if

these people in good faith have a mine there, their rights
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are one thing, but if it is an illegal attempt to get a;

townsite without, complying with the townsite laws, it is

another thing.

(Objection overruled. Plaintiffs except.)

Mr. HEILIG.—Q. What did you get for your inter-

est?

A. I gave them people a one-third interest in that

property for defending my suits and protecting my

ground, collecting rents and doing this work, looking

after the ground.

Q. This particular ground? A. Yes, sir.

Q. In January, 1905?

A. I believe that was the 3d day of January, 1905.

I am not positive in regard to the date.

Q. They were to collect your rents; rents of this prop-

erty?

A. For that interest they was to have one-third of all

the mining interests that there was there in the ground,

and to the surface rights. They had to prospect it. I was

to stand a part of the prospecting. They was to pros-

pect it and to attend to any suits that came up, and to

pay the expenses with the exception of the platting of

the ground; all expenses.

Q. They were to collect your rents, you say?

A. They were; yes, sir.

Q. What rents had you coming in from this ground

at this time in January, 1905?

A. I had no rents coming in at that time. They were

to make leases.
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Q. It was their business to see that rents did come

in? A. Yes, sir; it was.

Q. And they were to give you one-third of it?

A. Yes, sir.

Q. When did you plat this ground?

A. We platted this ground sometime the latter part

of January, I believe.

Q. Did you ever figure out how much of it has been

platted?

A. No, I don't know much about that plat. I looked

at it, but I couldn't say much about it.

Q. You have seen it?

A. I have seen the plat; yes, just glanced at it.

Q. It covers pretty nearly the whole piece of ground,

doesn't it?

A. When I seen the plat there was not anything laid

out. I believe the plat I seen was just a plat of the

ground, whether there was lots laid out on that now, I

do not know. I saw one afterwards that had lots laid

out on it. How it was then I do not know. I forget.

Q. You are a third owner in this property?

A. Yes, sir.

Q. You paid one-third for platting the ground?

A. For the survey, I paid one-third.

Q. And you don't know anything about the plat?

A. Well, I know that he made a plat of it.

Q. Where is this plat?

A. I believe it is here in court.

Q. Is that the only plat that you have?
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A. That is the only plat I know of.

Q. Who made it? A. Jackson—surveyor.

Q. After you had done that, did you ask anybody to

pay rent? A. I didn't ask anybody; no, sir.

Q. Who was your agent for that purpose?

A. Mr. Steele was the agent.

Q. Do you know of your own knowledge whether he

is collecting rents?

A. Well, I believe he collected some.

Q. Do you know whether leases have been made?

A. I believe there were some leases made.

Q. Do you know how many? A. No, I do not.

Q. Is not it a fact that nearly all this ground has

been cut up into lots and blocks?

A. It might have been; part of it any way was.

Q. Is that the plat you have reference to?

A. I believe that is the plat I seen in court.

A. As near as you know, that is the plat of what you

claim as a mining claim?

A. I believe that is the plat.

Q. Have you measured how long your claim is since

you located it?

A. In measuring the side line I measured with a tape

line, and I measured up to 660 feet.

Q. You mean the end lines wrere 660 feet?

A. Yes.

Q. Are they exactly 660 feet?

A. I wouldn't swear that they are. They may be a

little more; I do not think they are less.
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Q. Did yon measure the down hill side?

A. Yes, but that is longer than 660 feet.

Q. Have you any idea how long- it is?

A. No. I never looked at that plat or paid much at-

tention 'to it.

Q. I mean of your claim

.

A. How long the lower end line is?

Q. The lower side line, down hillside line?

A. No, I just staked that claim. Three below was

staked there the upper end, and the second and first tier

off No. 1 was staked, and I staked in between the two

lines.

The COURT.—You staked the body of land that was

vacant in there?

WITNESS.—Yes, sir.

Mr. HEILIG.—You stated that you wrote upon your

stake "that you claim 1320 feet downstream?

A. Yes.

Q. Did you ever measure between those two stakes

to find out how long it is? A. No, sir.

Q. You don't know whether it is 1320 feet?

A. No, I don't suppose it is quite 1320 feet long.

Q. If this plat that you have made shows that First

avenue, on your mining ground is 1225 feet long, that is

measuring the front of the lots, then would you say, that

your plat takes up pretty nearly the whole length of the

claim?
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A. I couldn't say. I know very little about that

plat.

Q. You could say if you watched the figures. Your

plat shows that measuring the front of the lots on First

avenue it is 1125 feet, and you say that the length of the

line between the two stakes is less than 1320' feet?

A. I said I didn't know. I never measured it. It

might be 1320 feet.

Q. You said you thought it was less?

A. Yes, but I don't know.

Q. Did you say you did measure your end lines?

A. I measured them; I wanted to be sure I had that

much; I wasn't particular in measuring it; but I got all

of 660 feet, I believe, if not more.

Q. If your plat shows that your end lines measure

675 feet, you think that may be about correct?

A. Oh, I wouldn't say that at all.

Q. That is only fifteen feet more; isn't that possible?

A. It might be fifty feet more for all I know.

Q. Then 675 feet may be all right for the width of

your claim up hill? A. It might be.

Q. So, then, you would say that this plat which you

made of this mining claim covers up and down the hill

practically the full width of the mining claim?

A. I don't know how much of it it covers. I supposed

that that plat covered the greater part of it.

Q. It was intended to do that?

A. Yes, sir. I am very frank in regard to that, and
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if you will ask those questions direct, I will answer them

just as frank. '

Mr. HEILIG.—That is all right, and we will see if you

carry out your part of the agreement.

WITNESS.—I certainly will.

Mr. HEILIG.—Q. You say in September was the first

that you discovered anybody had built on this tract of

land?

A. I said it was somewhere along about that time. I

didn't have any dates.

Q. Who was the first man to build on this tract?

A. I couldn't say.

Q. Do you remember of Mr. Cope's building there?

A. I don't remember when he built. I believe it was

sometime late in the fall when he was building there.

Q. Do you remember what lot and block he built on?

A. No. I know very little about that building, but

I know nothing whatever about the blocks, lots or any-

thing of that kind.

Q. You know where First avenue is?

A. I know the first street, yes.

(}. You say, since you sold two-thirds of this ground

you have put some holes down on the claim?

A. We put down three holes this summer.

Q. Since March?

A. Yes, sir. We started in, I think, on the first of

June we were working.
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Q. Isn't it a fact that you started in first about a

week or ten days before the last trial of this case?

A. I think it was as long as that; it was somewhere

along there.

Q. Have you been on the ground lately, and seen your

lower downstream stake? A. Yes, I have.

Q. How far is that down hill from First avenue; we

will say, from the up hill line of First avenue, or the

down hill, whichever is most convenient?

A. I believe, it lies maybe forty or fifty feet some-

where along there. I don't know exactly how far it is;

maybe twenty-five or thirty feet somewhere along there.

It would only be a rude guess of mine.

Q. How wide is First avenue?

A. I couldn't say.

Q. You have been there? A. I have.

Q. Say from the up hill line of First avenue, this hole

would be how far below? Seventy-five feet?

A. What hole is that?

Q. This first hole you put down.

A. Which hole do you mean?

Q. You put down the eight foot hole this summer?

A. Yes.

Q. A couple of hundred feet up the creek from your

lower end line?

A. That is just an estimate, I never measured it, just

made a rude guess at it; it may be more and it may be

less.
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Q. Where have you been since we tried this case be-

fore?

A. I have been on Wolf creek sinking a hole.

Q. Wolf creek is just a claim or so from this place?

A. No, I am two miles from there. I am about a

mile and a half up Wolf.

Q. Have you been at Gates City since then?

A. Yes, sir; quite frequently.

Q. Have you looked up any of the points that we dif-

fered about last time?

A. I don't know what points we differed on.

Q. You do not seem to know anything about this dis-

tance.

A. I never measured it as I didn't know it made any

great difference whether I measured it, or not. I didn't

know we had any difference in regard to that; I cer-

tainly didn't measure it.

Q. It was Thomas Hanlan and his brother who dug

that first hole?

A. I believe it was. I don't know their first names.

Q. Don't you know the names of any of them?

A. I knew they were the Hanlan Brothers.

Q. The one that was here last time, was that Tom?

A. That was the man that was on the —
Q. I remember that.

A. I remember one of the Hanlan Brothers was here

but I don't know his first name.

Q. What did he tell you as to what he found in the

hole.
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A. I never spoke with that man a<t all.

Q. Where were you when the Hanlan Brothers were

sinking- that first hole?

A. I was on 12 and 13 Below.

Q. Where did you live at that time?

A. 12 and 13 Below on Cleary.

Q. That was about ten claims below.

A. Ten claims.

Q. How often did you come up there?

A. Every time I had business; not any oftener.

Q. That would be pretty hard for a jury to tell.

A. Well, I might come up once a week or once in two

weeks, and I might go up two or three days in succession

if I had anything to fetch me up there. I went up as

often as I needed.

Q. How long did it take you to sink that eight foot

hole?

A. I coudn't say; I wasn't there when they started it

and never paid any attention to it.

Q. What did they use? A. A boiler.

Q. Were they through when you got up there?

A. They had just finished the hole when I got up.

Q. Had they struck bedrock?

A. They claimed they had and I believe it was bed-

rock.

Q. Thomas Hanlan never told you anything about

what he found?

A. I never spoke to that Hanlan whatever, and he

never had anything to say to me.
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Q. But the other Hanlan seemed to have made a big

find.

A. Well, I don't know as it was a very big find.

Q. It was the only pan that he found with gold in it?

A. No, not that I know of. I am certain you could

get gold in any pan that you wanted to take, if you

tried.

Q. You didn't try?

A. I didn't think it was necessary. I knew that the

townsite people tried and they found it.

Q. Are any of them here that did?

A. They wouldn't testify to it if they did.

Q. Why don't you think they are as honest as you

pretend to be?

A. I think these ones here are perfectly honest.

Q. Why do you say they would not testify to the

truth?

A. They would, I suppose, testify to the truth, but

the ones that are in here wasn't there at the time they

took this pan of dirt.

Q. That is at the time the Hanlan Brothers took this

pan of dirt?

A. They wasn't there at the time he took the pan of

dirt, or the little boy, either one.

Q. Who was there when Hanlan got this thirteen

cent pan of dirt?

A. I was, Mr. Steel was and there was some women
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around the hole; the marshal was there and Roberts

was there.

Q. Were you there when Hanlan took the dirt out of

the hole?

A. No, sir. I was not. I just come up the creek.

Q. Where was he when you came up; he had been

where?

A. He had got the pan of dirt and was panning it in

a tub of water up at the Cleary Lumber Company.

Q. The Cleary Lumber Company, is Johanson's place?

A. Yes, sir.

Q. That is where the office of your tbwnsite com-

pany is?

A. Well, I believe they considered that the office.

Q. That is where Mr. Steel your agent, who collects

the rents, has his place of business?

A. Yes, sir; and he attends to Mr. Johanson's busi-

ness also. I
.

:

|

Q. This man Hanlan took his pan of dirt and went

up to the office and washed it out in a tub there?

A. Yes, sir.

Q. And they found thirteen cents? A. Yes.

Q. Who was with him?

A. I don't know, I wasn't there when he took it up;

I just happened to come up the creek that morning and

they told me he was up there panning, and I went up to

see what he had.

Q. Were you there when he panned it?
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A. Yes, he had it about half panned when I got

there; maybe little more than half panned.

Q. Of your own knowledge you do not know where

he got the dirt? A. No, sir.

Q. Of your own knowledge you don't know how the

gold got into the dirt? A. No, sir.

Q. You went up and watched him pan?

A. Yes.

Q. And after he got through he had some gold in the

pan? A. Some gold in the pan, yes.

Q. What did you do with it?

A. Took it. into the office and weighed it.

Q. Who weighed it.

A. I believe Mr. Steel weighed it; I am not certain.

Q. There was thirteen cents' worth?

A. Something like that. Twelve or thirteen cents.

Q. What did you do with that?

A. I think they saved it, put it in an envelope there.

Q. Where is it?

A. I don't know. I never seen it after that.

Q. How many pans of dirt did Hanlan get there that

you saw?

A. Well, I don't know, I think I seen him pan once or

twice after that, but I wouldn't be certain.

Q. Did you pan? A. No.

Q. Why not?

A. Because he was doing the panning and the lot

didn't look good to me.
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Q. You didn't think there was anything there?

A. I knew there was gold there.

Q. How did you know that?

A. Because I seen the boy pan it.

Q. Who was this?

A. A boy asked by these ladies to go down and pan

in that hole to see if there was anything there?

Q. Did you hear the ladies ask the boy that?

A. I believe I did, but I went up 'to see this pan

panned and when 1 come back he was down in the hole

and he scraped up the dirt and put it in the pan and

washed the pan out, and when he come out of the hole I

seen what he had.

Q. What did he have?

A. He had a few colors.

Q. You say Mr. Steel was there when you got there?

A. I believe I met Mr. Steel on the way down to the

hole, but I ain't sure whether I met him in the office or

met him there.

Q. Mr. Steel was at the hole; you saw him there?

A. Yes, we picked up the boiler, moved it away from

there.

Q. I mean Mr. Steel was there when Mr. Hanlan took

his pan of dirt out?

A. I couldn't say; I wasn't up there at the time.

Q. Then as soon as you got that thirteen cent pan

you quit?
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A. There wasn't any use of going any further, we

were on bedrock.

Q. That was all you found on bedrock?

A. That is all they claim to have found.

Q. How big a hole was it?

A. I 'think three feet six, but it might have sloughed

in a little larger than that.

Q. All that you took out of that hole was thirteen

cents?

A. It was nothing but a prospect hole.

Q. It was not a paying proposition?

A. It was not a paying proposition in that hole at

an. . sj *

i

Q. You went on and sunk a hole 25 feet in depth

somewhere?

A. That hole down at the lower end was something

of that depth; I didn't measure it.

Q. You did not timber it?

A. No, they didn't timber it.

Q. What did you find in it?

A. I found gold in it.

Q. How much? A. Colors.

Q. Then you went on and dug another hole 26 feet

deep?

A. I believe that is the depth of that.

Q. You didn't timber that?

A. They have started to timber it now.

Q. Since when?
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A. I believe they have got a few timbers in it. But

as I said, I am not positive.

Q. What do you mean by a few timbers? Two may

be a few?

A. You will understand that I am not sure about

the timbering of that hole.

Q. What did they find in that twenty-six foot hole?

A. That is the hole I am speaking of.

Q. You have an eight foot hole, and a twenty-five-

foot hole, and .0 twenty-six foot hole. At the last hole,

what did you find?

A. I didn't pay any attention to it, because it was

sunk right alongside of the other, and we were trying to

get to bedrock.

Q. Did you get to bedrock? A. No.

Q. What did you find in it?

A. We found rock and sand and gravel and schist

and sediment, wash in it.

Q. And that is all? A. That is all, yes.

Q. This piece of land that you marked out as a min-

ing claim, is very steep. You might call it a hillside?

A. No, sir.

Q. Why did you call it a hill?

A. No, sir. I took particular notice of that when I

went out before; there is not very much of a hillside

there at all until you go back of Second street. It isi

more of a bench than it is a hillside.

(]. According to your plat, Second street is 150 feet

from First; is that about correct?
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A. I don't know; I never measured it.

Q. From there the hill goes up, doesn't it?

A. At the back of the building it starts to rise, and

there is a good grade all the way down to the creek.

Q. Isn't it a fact that people who have built buildings

there on First avenue, in order to strike a level, start on

the level at First avenue and go back to cut into the

ground?

A. Yes, sir ; some of them as much as fifteen feet on a

hundred foot building.

Q. So thait the rise from First to Second street must

be from fifteen to twenty feet?

A. Oh, yes; I believe it is a good deal more.

Q. Still you say that is not a hill, a raise of twenty

feeit in a hundred?

A. I said it was an abrupt hillside. I said there was

a good grade running down to the creek. There is a

three per cent grade on Cleary, something like that, and

I believe there is at least five times as much grade as

that on the hillside where the town is located.

Q. According to your testimony it would be about,

six or seven times as much ; if this is twenty in a hundred

instead of three per cent grade, it would be seven times

as much.

A. Well, I said about fifteen feet to a hundred feet.

Q. What I was saying from First to Second street

which is 150 feet, you said in a hundred feet the raise

would be about fifteen, I said to Second street, it would

be about twenty.
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A. Yes, twenty-two and a half, at that rate.

Q. Could yon drive a loaded team up that hill?

A. Well, you would do well to drive a loaded time on

Cleary creek with the roads you get.

Q. I mean so far as the grade is concerned, aside from

the condition of the roadway?

A. You could drive a team up with a small load, pro-

vided it was in as favorable conditions as the road gen-

erally is.

Q. Doesn't the bedrock crop out of that piece of

ground? A. No, sir.

Q. In a number of places?

A. I never seen the bedrock crop out of that land any

place.

Q. Not even along the top of the claim?

A. No, sir.

Q. You didn't run the up hill line, did you?

A. No, I hewed it out. It was small timber up there,

and pretty clear as it was. On the upper end it was

smaller; the heavier timber lay on the lower end of the

claim.

Q. Have you lately seen that four foot hole that you

claim to have dug up there?

A. That four foot hole was dug in this gulch, as I

said, and it had filled up with water and vegetation from

the top, in the meantime.

Q. You refer now not to the gulch that runs along

the lower end line? A. No, sir.



70 John Cascaden et al.

(Testimony of John Cascaden.)

Q. But the gulch that runs parallel with it up stream?

A. It runs in a parallel direction.

Q. How far is this second gulch from the one on the

lower end line?

A. I judge it was about 150 or 200 feet; I am not cer-

tain in regard to the distance. I never took the trouble

to measure it.

Q. What did you do when you found that some people

were building cabins on that claim?

A. I didn't do anything at the time.

Q. Afterwards some people built cabins there?

A. They did.

Q. Were you at this meeting that the miners held out

there when they agreed that that hillside was the place

for the people to live? A. I was not.

Q. You heard of it?

A. I heard there was a meeting held there after-

wards, but I didn't know they were going to start a

townsite there, and I didn't suppose that that was going

to be anything like it is there; and, in fact, I didn't pay

any attention to it as they just told me that they had

held a meeting there, and I did not pay any attention

to it.

Q. At the time you made this deed to Johanson and

Pratt, and Bernstein and Stein, about how many people

were there on this place?

A. Well, I couldn't say; there was quite a number of

them.
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Q. Was there fifty?

A. Well, I don't know that there was that many;

there might have been more.

Q. Front street was pretty well built up, wasn't it?

A. Yes, sir; it was.

Q. Those buildings were all built before January 1,

1905? i
,

A. Yes, 'they were building them at that time.

Q. Where were you while these cabins were being

put up? A. I was on the lower end of Cleary.

Q. What did you do about the building of the cabins?

A. I never done anything about it. I didn't inter-

fere with them at all.

Q. Did any of them speak to you about building

cabins there, to get permission to?

A. They did not.

Q. Nobody? A. Not that I know of.

Q. You swear that not a single person ever spoke to

you about putting a cabin on this ground?

A. Possibly, if they had asked me for it at any time

in the fall, I would have given it 'to them.

Q. Isn't it a fact that no claim owner objects to any-

body putting a cabin on a claim if it isn't in the way of

his workings?

A. I have had a man object to me putting a cabin on

his ground, and there was nothing there whatever.

Q. Ordinarily a man doesn't object as long as it isn't

in the way of his work?
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A. No, I don't suppose he would; I wouldn't myself.

Q. What interest has Bernstein in this?

A. I believe he has a sixth interest.

Q. Did he get it from you?

A. No, sir; he didn't.

Q. Who did he get it from?

A. He got it from Stein; I think Stein sold him a

quarter interest.

Q. Did you give Stein a one-third interest?

A. No, sir. I gave Stein a half interest.

Q. When was that?

A. That was some time in January, I believe.

Q. Before you platted 'this land?

A. Yes, sir; that there was in January, 1905, I be-

lieve.

Q. Did you give Stein a conveyance of a half interest

before it was platted?

A. I will correct myself there; it was in January,

1904, that I gave him that deed.

Q. Are you quite sure of that?

A. Yes, sir; I gave it to him right after I staked the

claim.

Q. The COUBT.—When was the claim staked?

WITNESS.—I believe it was staked in January 5,

1904.

Mr. HEILIG.—That is all.
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Redirect.

Mr. PRATT.—I will offer you this in evidence.

Mr. HEILIC—No objection.

The COURT.—Let it be marked.

(Marked Plaintiff's Exhibit "A;")

Mr. PRATT.—Q. Mr. Cascaden, taking that as repre-

senting about your lower line (showing plat, exhibit

"A"), where was the buildings on that piece of ground?

A. Well, now, I don't understand exactly. You mean

above the street, this running in an angling direction?

Q. This is your ground above this line here?

A. Yes, sir.

Q. This was, on the Yarnall down here?

A. Yes, sir.

Q. Where were the buildings along those streets

there, where have they been all the time?

A. They erected buildings along this First street

here, and along Second street.

Q. On both sides of this?

A. Most of them are on the down hill side.

Q. You mean to testify that from that point back up

here it is a bench?

A. Back up in here it is a bench; there is a good

grade there; but no steep grade until you leave to go up

the hill.

Q. How does this grade up here compare with the

Yarnall?
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A. It is a little steeper than the Yarnall bench;

maybe three or four per cent heavier grade there than

on the Yarnall bench.

Q. The Freeman bench is here?

A. I believe the Freeman bench comes in about it

—

their corner stake is up here.

Q. Was there a boundary stake over here?

A. Yes, sir; Xo. 3 Below bench is here; the stake is

here. iff]

Q. This claim of yours is side bench No. 2 off of 2

Below Discovery?

A. Off of 2 Below on Cleary; yes, sir.

Q. And the Yarnall bench is the first bench?

A. Yes, sir.

Q. You said to the jury a while ago that you didn't

now know where your lower line was; why do you say

A. Well, I couldn't take in the middle of the claim

and go and point out my lower line without getting sight

of my two corner stakes.

Q. It is built over; isn't that the reason, the build-

ings interfered? A. Yes, sir.

Q. What about mining operations on these bench

claims above and below you at this time?

Mr. HEILIG.—We object to that as incompetent, ir-

relevant and immaterial. What mining has been done

above and below would certainly have no relevancy to

this claim.
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Mr. PRATT.—That is a strong circumstance to show

that this is mineral ground. We will follow that and

show that in the opinion of miners the coarse run of gold

is higher up the hill than on the Freeman, at least upon

the upper side line of the Freeman bench, and that min-

ing operations are going on there now extensively, and

upon that theory it will be a strong circumstance in

favor of establishing the fact that the coarse run of gold

is upon the lower part of this Cascaden placer.

The COURT.—Objection sustained. (Plaintiffs ex-

cept.)

Mr. PRATT.—Q. What, if anything, do you know

about a shaft being dug upon bench claim opposite three

below?

Mr. HEILIG.—We object to that on the same ground.

The COURT.—Objection sustained. (Plaintiffs ex-

cept.)

Mr. PRATT.—Q. What do you know about portions

of this town of Gates City being upon adjoining claims,

and about what proportion of it?

Mr. HEILIG.—We object to getting outside of this

particular claim.

The COURT.—You may make your offer.

Mr. PRATT.—To show that we are acting in good

faith. We desire to show that these other mine owners

right across the street are demanding leases, getting
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them, and collecting rents, and so is Mr. Freeman, above

there.

The COURT.—You may make your offer.

Mr. PRATT.—We offer to prove by this witness that

Mr. Yarnall, the owner of the claim just below the Oas-

caden claim and Mr. Freeman, the owner of the placer

claim just above, have demanded and received leases

from the occupants of their ground, and are demanding

and are receiving rents for the use of the ground without

question from the occupants. Will the Court permit

that?

Mr. HEILIG.—We object to the offer as incompetent,

irrelevant and immaterial; that any transactions or ac-

tions of owners or occupants of other mining claims can

have no bearing upon the question involved in this action

relating to this mining claim.

Mr. PRATT.—The testimony has gone beyond the ac-

tions of the defendant and plaintiffs, and has taken in

the relations between the plaintiffs and others than the

defendant.

The COURT.—The Court will permit you to show the

relationship existing, between the plaintiffs and the de-

fendant and generally in relation to the occupants of all

of this ground but not in relation to the occupancy of

other ground, because, that is immaterial. The objec-

tion is sustained.

Mr. PRATT.—Plaintiffs except. That is all.
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Mr. HEILIG.—That is all.

W. R. RAY, witness on behalf of plaintiff, after being

duly sworn, testified as follows:

Mr. PRATT.—Q. You are deputy recorder?

A. One of the deputies.

Q. In charge of the record books of this recording-

district? A. Yes, sir.

Q. Turn to the book containing the record of the loca-

tion notice of John Oascaden, second tier, bench claims

off of No. 2 Below Discovery on deary creek.

A. The original notice?

Q. Yes. We offer that in evidence.

Mr. HEILIG.—We object, as I happen to know what

it is; in the first place, because of the absence of the

original which is not accounted for, and in the second

place, because it defines nothing, and I would like to ex-

amine him in regard to it.

The COURT.—Proceed.

Mr. HEILIG.—Q, You were asked to find the loca-

tion notice of some bench claim in the second tier below

on deary creek? A. Yes, sir.

Q. Can you find that notice?

Mr. PRATT.—We object as immaterial.

The COURT.—Objection overruled. (Plaintiffs ex-

cept.)
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Mr. HEILIG.—-Q. Turn to that and tell me what the

description there is in that volume from which you found

this location notice.

(Witness opens book.)

Mr. HEILIG.—What is that?

A. That is an amended notice of location.

Q. When was that filed?

A. It was filed July 30, 1905.

Q. Do you testify that in order to find a notice of

location recorded in January, 1904, that you have to

turn to a notice recorded in July, 1905? Is that the

only way to find it?

A. Well, I find notice second tier bench of 2 Below.

I would have to turn to this notice, yes sir.

Q. You couldn't find the original without finding the

amended notice first? A. No.

Before this amended notice was recorded in July,

1905, what method was there of finding the location of

this Cascaden claim?

A. By looking at the name of the locator.

Q. That is all? Could you tell from the notice what

claim he recorded?

A. No, I could tell what the record shows.

Q. What does the record show in regard to the num-

ber of the claim; I mean the original notice. Does the

record show anything in regard to the number of the

claim?
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Mr. PRATT.—If he wants to object to the form of

that notice he must do so.

The COURT.—I think you are asking for a conclusion.

Mr. HEILIG.—The question was, turn to the record

of Xo. 2 Below of bench claims. I claim there is no such

record.

The COURT.—I understand.

Mr. HEILIG.—I object at this time to the reading

of the notice, for the reason that it does not specify loca-

tion such as any ordinary man coming into the office

and examining the record can identify this claim by.

The COURT.—Objection overruled.

Mr. PRATT.—Read that notice to the jury.

(Witness reads:) "January 5, 1904, location notice. I,

the undersigned, claim 1320 feet down the stream by

600 feet up hill for placer mining purposes. This claim

is known as 'Hillside Claim,' opposite side claim on right

limit of Cleary creek, in the Fairbanks District of

Alaska. Locator, John Cascaden; witness, R. W. Stein.

Filed for record, January 17, 1904 at thirty minutes past

two P. M. C. E. Claypool, Commissioner and ex-officio

Recorder, by John L. Long, deputy."

Q. Give the reporter the volume and page where it

is found.

A. Volume 2 of locations, page 98. No. 781.

Mr. HEILIG.—Defendants move to strike out from

the record the location notice as read, on the ground
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that it does not specify where Cleary creek first side

bench is located of which this purports to be a record.

The COURT.—Motion denied. (Defendant excepts.)

Mr. PRATT.—Turn to the amended location notice.

What volume have you there?

A. Volume 6 of locations, page 296.

Q. What do you find recorded there?

A. The number of location 10,616.

Q. Whose location is it? A. John Cascaden.

Q. What is it headed?

A. Additional and amended location notice.

Mr. PRATT.—I offer that in evidence.

Mr. HEILIG.—We object, for the reason that at the

last trial of this action the original was here and we

contend that a record can be used only in the absence,

or their inability to obtain the original.

The COURT.—Is there any claim that the original is

different from the record?

Mr. HEILIG.—I think we have a right to have the

original for the purpose of determining that.

The COURT.—Objection overruled. (Defendant ex-

cepts.)

Mr. PRATT.—Please read it.

(Witness reads:) "Number 10,616 additional and

amended location notice. The undersigned claims 1320

feet down stream by 660 feet up hill for placer mining

purposes. This claim is known as 'Hillside Claim,' and
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lies opposite and adjoining the side or first tier bench

claims off of Number 2 Below Discovery, right limit,

Cleary creek, in the Fairbanks District of Alaska, and

the foregoing" additional and amended location notice

is intended to correct and make more definite the de-

scription of the ground in the original notice made out

by John Cascaden, locator, on January 5th, 1904, filed

for record January 7th, 1901, and recorded in the office

of the Recorder for the Fairbanks Recording District, in

the District a, in volume 2 of location notices,

on page 98, and does not and is not intended to in any-

wise change the boundaries of said claim as originally

staked and recorded. Permanent wooden stakes were at

the date of the location set in the ground by the locator

at the four angles of the said placer claim, and are

standing in place at this time. Dated this fifth day of

July, 1905. John Cascaden, locator. John Bernstein,

co-owner, by Carl N. Johanson, his attorney in fact; Carl

N. Johanson, co-owner; Louis K. Pratt, co-owner. Filed

for record July 5th, 1905, at thirty minutes past nine

o'clock A. M. E. M. Oarr, Commissioner and ex-officio

Recorder, John L. Long, deputy."

Mr. HEILIG.—We move to strike from the record the

location notice as read, upon the ground that it appears

to have been recorded fully three months after this ac-

tion was commenced and to be purely a self-serving

statement of facts on the part of the plaintiff.

The COURT.—Motion denied. (Defendant excepts.)
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Mr. PRATT.—That is all.

I Cross-examination.

Mr. HEILIG.—Q. Have you the index here showing

the index of this first location notice that you read?

A. It is indexed in the volume in which it is recorded.

Q. Where is the volume? Will you turn to the in-

dex and read the item relating to this?

Mr. PRATT.—We object to that as not part of the

record.

The COURT.—Objection overruled. (Plaintiffs ex-

cept.)

(Witness reads:) "John Cascaden, Cleary Creek Hill-

side, page Xo. 98."

Mr. HEILIG.—That is all it says? A. Yes sir.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

Mr. PRATT.—Will you admit that in January, 1904,

Mr. Cascaden deeded a half interest in this property to

Richard Stein, and later and prior to the commencement

of this suit, Mr. Stein deeded to John Bernstein an in-

terest, and thereafter about January 3d, 1905, those

three men deeded a third interest to the other two plain-

tiffs?

Mr. HEILIG.—Have you the original conveyances?

Mr. PRATT.—We do not know where the originals

are; I know where ours is, here in town.
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The COURT.—That might be admitted in accordance

with the facts.

Mr. HEILIG.—If Mr. Pratt will give us the dates that

is all we require.

Mr. PRATT.—The deed of Cascaden to Stein was in

January, 1904, and sometime between January, 1904,

and the commencement of this action Stein deeded an

interest to John Bernstein; I do not know the date of

that deed; and on or about January 3d, 1905, those three

men deeded a third interest to Mr. Johanson and my-

self. Is that satisfactory?1

Mr. HEILIG.—Yes, we will make no objection.

Mr. PRATT.—It will be admitted, then.

The COURT.—Let the record show that.

DAVID CASOADEX, a witness on behalf of the plain-

tiffs, being duly sworn, testified as follows:

Mr. PRATT.—Q. You are a brother of John Casca-

den? A. Yes, sir.

Q. Where do you reside?

A. On deary creek, on 12 Below.

Q. What is your occupation?

A. I am mining there.

Q. How long have you been engaged in that business

of mining? A. On and off since 1898.

Q. Where have you mined?

A. On the creeks in the Yukon, in the Forty-mile

country and here.
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O. Where were yon and what business were you en-

gaged in in the winter of 1903-04.

A. We were working a lay on 2 Below Creek Claim

on Cleary creek.

Q. 2 Below Discovery? A. Yes.

Q. Who was with you?

A. McCarty, Buro and my brother.

Q. What, if anvthing do vou know about vour

brother staking the second tier off of that Nt>. Two Be-

low Discovery in January, 1904?

A. I remember him mentioning the fact that he had

staked it.

Q. Do you recall any discussion amongst you there

during that winter and especially after he staked the

claim as to the necessity and significance of making a

discovery?

A. I know of this case my brother mentioned here on

the trial being discussed there at different times in our

cabin and the grounds they fought the case on, or

would contest the future claims.

O. I will ask you to state if you ever at any time

afterward saw your brother's stakes upon this claim?

A. I have seen them after he staked it through the

Avinter, but not to examine them.

Q. You just saw the stakes?

A. I have seen the stakes, yes, sir.

Q. What if anything, do you know about your

brother's efforts to make a discovery along in April and

May, 1904, and the result of such efforts?
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A. I knew that he went there for the purpose of sink-

ing- a hole and prospecting- the ground to see if his

ground was valuable, and I know that he sunk a hole

there and discovered gold in it.

Q. How do you know he discovered gold in it?

A. I seen him take dirt from his hole down to the

cabin and pan it.

Q. With what results?

A. He found prospects. He found some gold.

Q. Were you ever out to the hole that he dug there

where he put in the fires?

A. Yes, I was there while he was putting the hole

down.

Q, Were you ever there after the hole was com-

pleted?

A. I believe not; not to examine the hole.

Q. Do you know whether it went to bedrock?

A. I do not.

Q. Did you ever at any time see the dirt that came

out of that hole panned down near the cabin?

A. Yes, sir.

Q. Where was it panned?

A. It was panned back in the dam we had in there

for the purpose of getting water to sluice with.

Q. Did you ever see anything of another hole that

he dug up there that was afterwards used as a water

hole?

A. Yes, sir, I have often got water from the hole.
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Q. Whart do you know about gold being discovered

in that stuff that was in there?

A. I heard he had; that he had

—

Mr. HEILIG.—We object to what he heard.

The COURT.—Yes.

Mr. PRATT.—Describe what kind of looking debris

came out of this deeper hole that he sunk by putting

in the fires?

A. It was a schist formation and it was more or less

full of debris and dirt from his fires. It looked like it

might be placer dirt as it had lots of sediment in it.

Q. Was there sand in his pan?

A. Yes, ruby sand all through it.

Q. State whether or not while you were there and

while he was doing this prospecting you had occasion to

go up there for any reason, to go for wood or anything?

A. We hauled wood from that claim all through

the winter and cut logs there, and sawed it into lumber.

Q. Did you have a saw-pit up on the claim?

A. Yes, sir, and we had occasion to go there for

water regular through the spring.

Q. To this water hole? A. Yes.

Q. These pans of dirt that you remember about dis-

tinctly, you think came out of this second hole, this one

he put down with fires?

A. I know he brought dirt from that hole on one oc-

casion. He came down in my company with the dirt

and panned it there in this dam I have mentioned.
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Q. You saw that? A. Yes, sir.

Q. And the prospect was an ordinary good prospect?

A. Yes, it was a prospect that would be called or-

dinary for that kind of a place; not a large prospect at

all.

Q. But it was placer gold was it? A. Yes, sir.

Mr. PRATT.—That is all. Cross-examine.

Cross-examination.

Mr. HEILIG.—Where wTas this water hole?

A. It was below our wood trail near this gulch.

Q, How near the lower end line of this claim was

that water hole?

A. It was quite close to it.

Q. How far up the hill from the lower side line?

A. It was close to his corner there some place.

Q. How wide is the Y'arnall claim?

A. I don't know. I have heard said it was a narrow

claim.

Q. Where did you have the dam on the Creek Claim?

A. It was behind our cabin near the line some place.

Q. When did you see your brother go up there and

wash dirt in the water hole?

A. He came down in my company with the dirt one

time, when I was bringing water for the cabin.

Q. You were both up there for the water?

A. No, sir. He was working on his hole at the time.

Q. On the water hole?
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A. On this hole he was sinking.

Q. On the four foot hole? A. Yes, sir.

Q. When did yon see him take dirt from the water

hole?

A. I don't know as I seen him take dirt from there.

Q. You wouldn't swear positively that you ever saw

him take dirt from that water hole and pan it?

A. No, I never did.

Q. Where was that four foot hole?

A. Further up the hill.

Q. How far from the lower line do you think it was

up the hill? A. I don't know.

Q. Was it about the middle of the claim?

A. I wouldn't be able to judge; I never paid much

attention to it.

Q. You know where Mr. Yarnall's line was, don't

you? A. Yes.

Q. Did you go half way acrossed your brother's claim

before you came to that hole?

A. I couldn't say, Mr. Heilig.

Q. Would you say a third of the way acrossed?

A. No. I wouldn't draw any conclusion at all.

Q. How often were you there?

A. I only went there for the purpose of hunting for

my brother; went to call him to his meal, and he came

down with me.

Q. You don't know how often he had fired when you

went there that time? A. No, I don't.
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Q. Do you know how deep he was?

A. He was probably three feet deep.

Q. Did you see him take a pan of dirt?

A. Yes, sir.

Q. Did you see him carry 'that pan down to the dam?

A. Yes, sir.

Q. Did you see him wash?

A. I seen him start to wash it.

Q. And you went away?

A. Then I went into the cabin with the water.

Q. That is all you know about it?

A. No. When I came out he had finished his pan-

ning, and he asked me to look at his prospect, and

showed me some fine gold he had there.

Q. Very fine gold? A. Yes, sir.

Q. About how many colors?

A. I wouldn't be able to judge; it looked to me a

couple of cents, I should judge.

Q. Have you ever weighed a couple of cents of very

fine gold so you know? A. No.

Q. Upon what basis do you judge that there was a

couple of cents if you never have weighed it, or seen it

weighed?

A. From weighing some prospects. I usually use my

judgment.

Q. How small a prospect have you weighed?

A. A grain is about as fine as we ever weighed.

Q. That would be worth about how much?
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A. A little over three cents.

Q. So that, in this pan that you saw him bring down,

which is the only pan you saw him bring down, there was

about a cent?

A. One or two cents; between one or two cents prob-

ably.

Q. Was he to bedrock at that time?

A. I think not; he was only about three feet deep.

Q. Have you mined for some years? A. Yes.

Q. What kind of mining? A. Placer mining.

Q. Have you ever done hydraulic mining?

A. No, sir.

Q. You know nothing about it? A. No, sir.

Q. How far up the hill from the creek is this claim?

A. Eight or nine hundred feet, probably, or seven or

eight hundred.

Q. How much water comes down those gulches?

A. They drain the hill and they carry water when-

ever it rains.

Q. How much of a hill is there above the uphill line

of this claim? A. I don't know.

Q. Does as much as a sluice-head of water come down

that gulch? A. Oh, no.

Q. Half a one or a quarter?

A. Not in summer, unless you have heavy rains.

The snow makes considerable water there in the spring

at times.
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Q. If you wanted to sluice that dirt up there at that

hole, how would you do it?

A. You could dam up this gulch and hold the water

until you had sufficient to sluice with and hold it in a

dam until you had enough to sluice dirt, and then use it

as long as it would last.

Q. In your opinion, as a miner, when you find a pan

of dirt in the bottom of a hole containing a cent, do you

call that pay-dirt? A. I call that only a prospect.

Q. It wouldn't, pay to work it if it did not get better

than that?

A. It might pay under some circumstances.

Q. It is just a prospect; you couldn't afford to work

that ground if you got only a cent to the pan, could not?

A. Oh, yes.

Q. Would you work it at a cent to the pan ?

A. This hydraulic system would make lots of money

at that.

Q. You don't know anything about hydraulic, and

still you express the opinion that that would pay?

A. Yes, sir.

Q. Where would you get water for a hydraulic sys-

tem?

A. Well, probably from the Chatanika, or pumping

it.

Q. Do you say as a miner you could afford to pump

water to that hole and work dirt that went a cent to the

pan? A. No.
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Q. In other words, yon say you couldn't afford to do

it? A. I could.

Q. You couldn't. You couldn't afford to build a

flume there from the Chatanika river and sluice it that

way.

A. If the whole hill proved to be a cent to the pan or

a quarter of a cent to the pan, I believe you could.

Q. What do you mean by the whole hill?

A. I mean the whole mountain there.

Q. I am speaking of this particular twenty acres.

Could you afford to build a flume there to work this

twenty acres? A. No, sir.

Q. (Question continued.) Where the ground pro-

duced a cent to the pan? A. No, sir.

Q. Yrou sawed wood on the claim, did you?

A. Yes.

Q. A good deal of it?

A. We sawed close to a thousand feet of lumber.

Q. You took most of the large timber away?

A. Yes.

Q. Did you take a good deal of timber for boilers for

thawing? A. Yes, sir.

Q. Did you leave any good timber on the claim at all?

A. Oh, yes. There was lots of first-class timber on

the ground.

Q. WT
here did you take this timber to that you took

away from that? A. To the Creek Claim.

Q. You had a lot of it?

A. Yes; some of it went to Mo. 1 Below.
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Q. Is there any timber on the ground now?

A. No, sir; it is cleared off.

Q. Is 'there any wood growing there at all?

A. No, sir.

Q. What has become of it?

A. It has been burned and used for mining purposes.

Q. Who used it?

A. The different mines.

Q. Do you know by what authority?

A. I know that my brother objected and gave written

notice to some of the parties to leave the wood on the

ground.

Q. Did he sell any? A. Yes, sir.

Q. Did he never sell any stumpage or make any con-

tract for it? A. No, sir.

Q. He did take a lot of it from the claim to work

No. 2 on the creek with? A. Yes, sir.

Mr. HEILIG.—That is all.

Redirect,

Mr. PRATT.—Q. Did the town people take some wood

off of it?

A. I don't know to what extent. The wood was prac-

tically all taken or cut during that spring and summer.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.
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DANIEL MeCARTY, Junior, being called as a witness

on behalf of the plaintiff, being first duly sworn, testified

as follows:

Mr. PRATT.—Q. State your name?

A. Daniel McOarty, Junior.

Q. Where do you reside at this time?

A. Fairbanks, Alaska.

Q. What has been your occupation for the last two

or three years? A. Miner.

Q. Were you engaged in mining on Cleary Creek in

the winter of 1903-4? A. Yes.

Q. At. what point and who with?

A. On No. 2 Below Discovery, Creek Claim on Cleary

creek, with Mr. Buro and the Cascaden Brothers.

Q. Do you remember the time when Mr. John Cas-

eation located the bench claim, second tier, off 2 Below

Discovery?

A. I remember something about it, yes, sir.

Q. You were there with him at the time, January,

1905?

A. Yes, I was on the creek at the same time.

Q. Do you remember of any particular discussion be-

tween you men there, especially after Cascaden made

his location, as to the necessity of making a discovery

on placer ground?

A. Well, there was considerable talk all during the

winter; we had considerable talk something regarding

that.
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Q. Do you remember what the particular occasion of

that was?

A. Not exactly. We understood that a man had to

find gold for a location. That is, what I did anyway.

Q. To refresh your memory, I will ask you to state,

if at that time a controversy had arisen between Mr.

Hilty and a man by the name of Sigler, just above you?

A. I believe there was.

Q. That had reference to what claim?

A. I think that was No. 1 below side claim; there is

a fraction there.

Q. That was one of the very valuable claims on that

creek?

A. I think it was a pretty valuable claim, as a matter

of fact, Mr. Seigler claimed that he got a discovery of

gold before Hilty, although Hilty had located first, that

he would take the ground.

Mr. HEILIG.—We object to going into that.

The COURT.—Objection sustained. Defendant ex-

cepts.

Mr. PRATT.—That controversy was discussed amongst

you?

A. I don't know if that was; I know that there was

some talk there, but I don't remember what it was.

Q. What, if anything, do you know about John Casca-

den making a discovery upon his ground after that?

A. I don't know.
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Q. What do yon know about his going up onto the

ground in April and May, or the latter part of April, or

the fore part of May, for the purpose of making a discov-

ery and digging there?

A. I know he was up there. There was not water

enough running to let us work continually, and I remem-

ber on several occasions that he went back up that way

to do some work getting out logs or something, I don't

know exactly, I didn't examine what he was doing.

Q. Do you know of his taking a pan up with him at

any time?

A. Yes, I seen him come down with the pan one day.

I didn't see him take it up with him.

Q. What did he have in that pan?

A. I supposed he had some dirt.

Q. Do you know now what it was.

A. I was not within fifty feet of him when he came

down.

Q. Oould you see whether there was any dirt in the

pan?

A. I had an idea there was dirt in the pan.

Q. What did he do with that pan?

A. There was a little draw that came down the hill

and that had a dam in there and we had been sluicing the

duinp—

•

'

Q. Where did that come from first in regard to his

ground? A. The water T,

Q. This little gulch?

A. Just came right straight down from the hill.
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Q. From off of his ground?

A. From that direction.

Q. What did you see him do?

A. I saw him down there and supposed he was pan-

ning- the dirt that he had in the pan. I was throwing

some big rocks out of the dump away to one side, so as to

get a place to shovel in. Pretty soon he came down and

showed me the pan he had. I supposed he had just

panned. He said he was just up on his claim and took a

pan of dirt.

Q. What did you see in that pan, if anything?

A. I seen a color or two in the pan, but they were

very small.

Q. Colors of what? A. Gold.

Mr. PRATT.—Cross-examine.

Cross-examination.

Mr. HEILIG.—That is all you know about it, Mr. Me-

Carty, just what he told you? A. Yes, sir.

Q. If he had told you that he got that dirt off the

Yarnall claim you would have believed it?

A. I wouldn't have no reason not to.

Q. You have no knowledge of your own where he got

it? A. No, I have not.

Q. Only what he said? A. Yes.

Q. You saw some colors of gold? A. I did.

Q. Very few?

A. I believe only two, two that I could see.
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Mr. HEILIG.—That is all.

Redirect.

Mr. PRATT.—Q. He told you where he got it?

At He told me where he got it.

Q. Did he 'tell you he got it off of his own ground?

A. He said, "I got this up on my ground up there."

Q. Were there any mining operations going on on the

Yarnall Claim at that time?

A. I don't believe there was, not that I know of.

Q. How soon afterwards were there?

A. I believe Craley started to work on the lower end

there shortly after that, but I wouldn't be sure that

there was anything going on there on the side claim.

You mean next to the creek?

Q. Yes, on the Yarnall there were no mining opera-

tions going on at that time that you know of where he

could have got that dirt?

A. No, sir, not that I know of. I don't remember.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

Mr. PRATT.—Now, gentlemen, by agreement of attor-

neys I will read the testimony of a gentleman who ap-

peared here and testified at a former trial.

Mr. HEILIG.—Will you make an offer of the testimony

so that I may make an objection.
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Campbell under our stipulation.

Mr. HEILIG.—Defendant objects to the introduction

of the testimony of Patrick Campbell on the ground that

it relates solely to the mining transactions carried on

since the commencement of this action.

The COURT.—Objection overruled. Defendant ex-

cepts.

Mr. PRATT reads: (Here reads from deposition fol-

lowing pages.)

[Title of Court and Cause.]

Stipulation.

It is stipulated and agreed by and between the parties

hereto that the testimony of Patrick Campbell, a wit-

ness on behalf of plaintiffs, delivered in said court at the

trial of the said cause, commencing July 6th, 1905, may

be read in evidence as the testimony of the said witness

at the trial of the said action whenever it may take

place in the said court, without calling the said witness

for oral examination therein and without taking his

deposition in the ordinary way.

In order to facilitate the production of the said testi-

mony it is agreed that E. T. Wolcott, stenographer, who

made stenographic notes of the evidence of the said wit-

ness at the former trial, may extend such evidence in

typewriting, noting the objections, the rulings of the

Court and the exceptions, and when so extended the evi-
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deuce of the said witness may be attached to this stipu-

lation and used by the attorneys for either party in the

same manner exactly as a formal deposition of the said

witness Patrick Campbell could be used in court.

Dated at Fairbanks, Alaska, this 25th day of July,

1905.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

HEILIG & TOZIER,

Attorneys for Defendant.

PATRICK CAMPBELL, a witness called on behalf of

the plaintiffs, after being- sworn, testified as follows:

Mr. PRATT.—Q. Mr. Campbell, where do you reside?

A. Out on Cleary. Well, I am stopping right here

now at the Pioneer at Fairbanks at present.

Q. Where have you been lately?

A. Out on Cleary.

Q. What is your occupation? A. Mining.

Q. How long have you been in that line of business

in Alaska? A. Twelve years now.

Q. What camps have you been in?

A. In Nome, Dawson, Atlin, Porcupine

—

Q. And Fairbanks?

A. Fairbanks, on Cleary.

Q. How long have you been in the Fairbanks Mining

District?

A. Since the first of June, I landed here.

Q. Last year ? A. This present year.
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Q. Where did you go to work?

A. I went to work on Cleary, No. 8 Above.

Q. Whom did you work for?

A. For a man named Sam Agen, and we got a lay up

there.

Q. Did you work on any other ground there?

A. I worked on No. 4.

Q. Below? A. For Manley, yes.

Q. For Mauley on No. 4 Below Discovery?

A. Yes, sir.

Q. Down in the shaft, were you? A. Yes, sir.

Q. What is the depth of the shafts?

A. They call it 75 feet.

Q. Do you know where the bench claim on second tier

called the Cascaden claim

—

A. I guess I do.

Q. (Continuing.) —Opposite Number 2 Below Dis-

covery on Oleary is? A. I worked on it.

Q. Who hired you to work there?

A. Mr. Steele.

Q. How many holes did you sink or assist in sinking?

A. One hole.

Q. Where was that with reference to Main street, on

the upper or lower side?

A. I think it is a little bit on the lower side of the

main street, but I couldn't just exactly swear upon that,

but it is pretty near on the line.

Q. Pretty near on the line of the claim?
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A. Yes, sir, and I think it is right on the line of the

street too.

Q. Will you describe to the jury the appearance of

the ground there that you passed through and what

work you did there in that shaft?

A. The only work I done there it was about nine

days and the ground was looking pretty good to me.

Mr. HEILIG.—Q. When did you do this work?

A. I have been working there nine days. I left there

yesterday morning.

Q. The last nine days you have been working there?

A. Yes, sir, and my partner is working there now.

Mr. HEILIG.—The defendant will object to any tes-

timony in regard to any work done upon this claim dur-

ing the time the witness said that he did the work, on

the ground that any work done during such time would

be incompetent and immaterial and would not affect the

rights of either of the parties at the time of the com-

mencement of this action.

The COURT.—Overruled.

Mr. HEILIG.—Exception.

Mr. PRATT.—Q. Proceed, Mr. Campbell.

A. I tell you, gentlemen, as far as the ground was

concerned—I am only working for wages and I am tell-

ing the truth—I got a pan of dirt there, and I am satis-

fied there was five cents in it. I saved some of it and
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gave it to Mr. Steele, but I didn't save it all. That is

all I can tell you about it.

Q. Who was there with you?

A. Billy Hanlon.

Q. He saw you

—

A. He seen me pan it. I panned two or three more

pans and I never got a skunk, but it was not as good

as the first pan.

Q. You never failed to get

—

A. I never got a skunk.

]Q. What depth down were you when you began to

pan? A. About 15 feet.

Q. How deep were you when you quit there?

A. I should judge about 20.

Q. What kind of looking debris or stuff were you

working in when you quit?

A. It is red mica schist stuff like.
J

Q. How did it look in comparison with the stuff they

are drawing up out of the shafts on the Yarnell Claim?

A. That is a question I couldn't answer. But I have

seen the creek on discovery and all around and it looks

pretty near the same kind of dirt. It is broken up quartz

and pieces of mica

—

\

Q. Some quartz? A. Yes, sir, some quartz.

Q. Decomposed stuff? A. Yes, decomposed stuff.

Q. Did you notice the lay of the ground there on this

Cascaden claim with reference to the Yarnell and those

other claims adjoining?

A. You mean abreast of them there?
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Q. Yes, and the other mining claims nearest to it.

Did you notice the lay of the ground there?

A. Yes.

Q. As a mining man, how is the lower part of it there,

as a matter of prospect or opinion as a mining man?

A. I would like to go a little further in the ground if

I had the ground myself, I would like to sink deeper.

Q. Have you negotiated for a lay upon that ground?

A. I would like to go a little further that is all there

is to it. If I had the ground myself, I would follow right

down.

Q. Have you ever been in those shafts on the Yarnell

ground below? A. No, I never was.

Mr. PRATT.—Take the witness.

Cross-examination.

Mr. HEILIG.—Q. You didn't find any gravel there?

A. I couldn't say it was gravel, just this red mica

schist stuff.

Q. It is not what a miner would ordinarily call wash

gravel?

A. Not what you would call a regular wash, but the

ground, what I panned, suited me all right.

Q. How often did you pan?

A. I panned every day after I got down about 15 feet.

Q. Did you find gold every time that you panned?

A. Not every time, no.

Q. And the ones in which you found gold were at the

bottom of the shaft?
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A. When it got below 16 or 17 feet it got better.

Q. Yon said better? A. Yes, sir, better.

Q. From your experience as a miner, would you say

that this mixture was a slide?

A. Well, I don't know whether it was a slide or not;

it looked to me as though it might be.

Q. Could you judge from what you saw the extent

of the deposit of gold there?

A. Yes, as far as I am concerned in the ground she

looks to be all right to me to work, and I would like to

go a little further, that is all there is to it.

Q. Which part of it? A. The shaft I worked in.

Q. How big an extent of territory would that em-

brace? A. Which, the shaft?

Q. No. Where you talk about; the ground that you

worked on? A. Which do you mean?

Q. How far up the hill would you care to work that

ground? I

A. Well, I didn't go to bedrock to see how far I would

work each way.

Q. Have you been all over that claim?

A. I have been all over the whole property right

down that whole end of the creek; traveled over it; that

is all I know. I don't know anything about it.

Q. You haven't been over the top of the claim, over

the hill? A. Yes, sir, over to the top.

Q. And the claim is very steep from the street up?

A. She couldn't be called steep.
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Q. Could you drive up there with a loaded team?

A. Oh, yes.

Q. Without any trouble?

A. You couldn't put a big load up, but] you could get

up there just the same.

Q. Anywhere from the claim?

A. Yes, from that claim I worked, yes.

Q. I am speaking of this Oascaden claim?

A. The claim I worked on.

Q. Which did you work on?

A. I worked for Mr. Steele. I don't know what the

name of the claim is.

Q. You know the boundaries of this claim ytju

worked on? A. Yes, Mr. Johanson

—

Q. How near to the lower line of that claim, the

lower side line of the claim did you work?

A. I think we were on the line.

Q. About on the line?

A. Pretty close to the line, I think. I didn't take

an observation of anything like that. I seen the stakes

there, but I wouldn't swear whether I was on the line

or not.

Q. How far is that from the creek?

A. From the creek? Supposed to the second tier.

Q. Give us an idea, about how many feet; a thousand

feet?

A. It might be. I couldn't just exactly say.

Q. Do you think it is 1,000 feet from the creek?

A. Probably it is. I don't know.
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Q. Suppose you were working this piece of ground

you sunk this hole on, what would you do with regard

to water?

A. Well, I think it would be a case of getting a pump

or running a ditch some place.

Q. How valuable would dirt have to be in order to

pay to work there?

A. I don't know. That is a question. Probably ten

or twelve to the bucket would be all right.

Q. Even if you had to pump water?

A. No, if you had a ditch.

Q. Where would you build that ditch?

A. Well, it would take a little money to look over

those things.

Q. You mean a good deal of money, not a little?

A. You bet.

Q. It would be very expensive to bring water there

by ditch as high as that claim is?

A. I am no surveyor. I couldn't tell you.

Q. In a general way you would say it would be very

expensive? A. Yes, sir.

Q. Because it would be a long ditch if you were to

attempt it. How valuable, how much to the pan, would

the dirt have to be in order to make it profitable to work

it?

A. I don't know. That is a matter I don't feel like

answering, because I can't tell you to tell the truth.

Q. The gold that you found would you consider that

sufficient to work it by pumping the water?
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A. I don't know that either. It might be. I am only

telling what I know.

Q. The best pan you found was 5 cents and in some

pans you didn't find anything. A. That is right.

Q. Would you under those circumstances as a miner

go to the expense of a pumping plant to work that claim,

if you had found nothing better than that?

A. That is a question I don't know because I am sat-

isfied we ain't down to bedrock, to tell the truth.

Q. On what you already found, if you didn't find any

better, would you invest in a pumping plant and go to

pumping to work that kind of ground that went five

cents to the best pan you found and most of them noth-

ing? A. I don't know about that.

Q. You cannot answer that?

A. If I had the ground of my own, I would go ahead.

Q. You would go ahead sinking shafts?

A. I would keep on working.

Q. You would hesitate about investing in a pumping

plant?

A. A man must wait until he gets to bedrock to find

out.

Q. How long have you been out there?

A. I went out there the 2d of June.

Q. You came from here, did you?

A. I came right in here from Juneau.

Q. You had not been on Cleary creek?

A. No, sir.
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Q. You were sent out there to dig this hole?

A. No, I was out working on the creek before I went

to work for this gentleman.

Q. When did you go to work on the creek?

A. I went to work on No. 8, I believe, on the 4th

of June for Sam Agen.

Q. Of this year? A. Yes, sir.

Q. And then you went to work on No. 4?

A. I went to work on No 4.

Q. So you have been out there over a month?

A. Yes, sir.

Q. You were hired to dig?

A. I was paid a dollar an hour to go to work there.

That is all I know about it.

Q. Who worked with you?

A. Billy Hanlon. He is out there yet working.

Q. That is all; you two? A. Yes.

Q. What did you work with? How did you sink?

A. We thawed. Had a boiler there.

O. Who furnished that?

A. Mr. Johanson or Mr. Steele, his agent.

Q. How many points did you use?

A. Sometimes one and sometimes two, just accord-

ing to how we had the business fixed up.

Q. Your instructions were to go down until you

found gold?

A. We were just paid a dollar an hour to go on work-

ing.

Q. Why did you stop working?
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A. I am going- away on a trip. He is out there with

the job.

Q. I didn't understand.

A. I am going away on a trip myself. I have a little

business to attend to and Billy Hanlon is out there

working now.

Q. When were you subpoenaed in this case?

A. This is Thursday, is it?

Q. Yes. A. I believe it was on the 3d.

Q. A subpoena was delivered to you, was it?

A. No, sir. I was out there at Mr. Steele's office out

there or Mr. Johanson's.

Q. And what happened?

A. Nothing happened, just what I told you. They

asked me what T got and I showed them and swore to

it.

Q. Were you here yesterday? A. Yes, sir.

Q. Have you been here since this case commenced?

A. Yes, sir.

Q. You were here yesterday morning?

A. Yes, sir. I came in yesterday morning, I guess

about half-past 4, and went to bed and slept pretty well

yesterday.

Q. Was Mr. Steele around there while you were

sinking that hole? A. Yes sir.

Q. Most of the time? Or was he there all of the

time?

A. No, he was not there all the time; 4 or 5 times

a day.
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Q. Was be tbere sometimes when you were not

there? A. When I wasn't there?

Q. Yes. A. He might have been. I don't know.

Q. Did Hanlon tell you that he had been there at any

time when you were not there?

A. No, sir. I never saw the man there because I

lived at No. 10 Above.

Q. On a number of occasions when neither you nor

Hanlon were there? A. I don't understand you.

Q. Yon didn't work all the time?

A. We worked 10 hours a. day.

Q. And the other times you went away?

A. We went to bed, I guess.

Q. You don't know what happened during that time?

A. No.

Q. These pans that you took, did you take them

—

After each thaw did you pan? A. Yes, sir.

Q. And you took all your pans from the bottom of

the thaw? A. From the thaw, yes, sir.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

United States of America,

District of Alaska,

Third Division,—ss.

E. T. Wolcott, being first duly sworn, says: That the

foregoing 7 pages with this page comprise a full and

true statement of the evidence given by Patrick Camp-
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bell, a witness on behalf of plaintiffs, at the trial of the

case of John Cascaden et al. vs. Joseph Bortolis, com-

mencing on July fi, 1905, in above entitled district court

for the Territory of Alaska, third division.

E. T. WOLCOTT.

Subscribed and sworn to before me at Fairbanks,

Alaska, July 25, 1905.

LOUIS K. PRATT,

A Notary Public in and for the District of Alaska, Third

Division.

WILLIAM HAXLAX, called as a witness on behalf

of plaintiff, being first duly sworn testified as follows:

Mr. PRATT.—Q. State your name and place of resi-

dence?

A. William Hanlan, sir. I live in Fairbanks here

and went out on Cleary creek to dig a cellar behind a

house that was building, and working there for some

time until Mr. Steel came and asked me if I understood

sinking holes, and I told him yes, that I sunk quite a

few of them. He asked me to figure on what I would

sink a hole on this bench

—

Q. Did you contract to sink a hole?

A. Xo, I went to work for a dollar an hour.

Q. For what length of time have you been engaged

in the mining business?

A. I came to Dawson in the fall of 1S97.

Q. Have you been working in the placer mines ever

since? A. Yes, sir.
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Q. Where?

A. In Dawson in the winter of '97 and '98 and '99 I

came to this camp to Fairbanks here, and went back

again and working on Hunker creek, and I came down

in the spring again; that was last spring.

Q. Spring of 1905? A. Sir?

Q. That was this spring?

A. Yes, this spring.

Q. How much time in all have you spent in this min-

ing district?

A. The first time I came, sir, I didn't stay very long,

because I was short of grub and things and there was

nothing to be done in Fairbanks, so I drifted down the

river and went back.

0. Were you ever iu Nome? A. No, sir.

Q. State particularly what ground you worked on.

Was it on the Caseaden placer there at Gates?

A. Yes, I suppose it is.

Q. What is the number of the bench claim, do you

know?

A. No. 2. second tier off No. 2 Below Cleary creek.

Q. Second bench? A. Second bench.

Q. Where did you go to work first?

A. Well, I went to work about 250' feet or something

around two hundred feet above the lower line on the

hillside of the main street.

Q. Right on the line of the upper side of the main

street there? A. Yes, sir.
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Q. That will be about 250 feet from these other two

holes you put down afterwards?

A. As near as I can judge, sir.

Q. State particularly what you did in digging that

first hole; what you found; what kind of dirt and every-

thing.

A. We moved the boiler there and myself and my

brother were working together, sir. We dug maybe

two feet or two feet and a half, I couldn't exactly say,

of muck and sand and mixed up stuff.

Mr. HEILIG.—When was this?

A. I guess it was about the 5th or 6th of June,

June or July. June, sir.

Q. Of 1905? A. Yes, sir; of this summer.

Mr. HEILIG.—Defendant objects to any testimony in

regard to any mining operations carried on on this tract

of land at the time that the witness states that he is

about to testify to, on the ground that no evidence is ad-

missible of mining operations carried on after the com-

mencement of this action.

(Objection overruled. Defendant excepts.)

Mr. PRATT.—Proceed.
A. So we sunk to about five and a half or six feet

and struck a. heavy slide or rim rock, as I thought it

was; it was standing on the upper or hillside, and there

was a softer formation on the street side, and we went

down —there was a big piece of slide rock on one side,

and we left that and moved further down the street side
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and wont down as near as I should judge seven and a

half or eight feet. I panned in the bottom of the hole

and I couldn't get gold so I went back again and there

was a lot of bine mud and sediment on top of this reef

and I came up and took the pan and went down the

creek. Mr. Steel came up and wanted to know if I got

anything and I told him no, I couldn't raise anything.

There was a little black sand, and a little iron rock, and

a. little gold, tine colors, and I threw them out of the

pan. He said, "Take the pan and look around that bare

place down there." Mr. Caseaden he said had made a

discovery somewhere down there, but I don't know ex-

actly about where it] was. I went down and looked

around and couldn't see where I could do anything ex-

cept I got a pick and shovel and went to sinking for a

prospect, and I came back again and I went down in the

hole and I took a pan myself out at the top of this blue

mud, on top of this big piece of slide rock, or whatever

it was, on the upper hillside of it, took it out behind Mr.

Johanson's house and panned it, and when I got it

about half panned I seen a lot of colors in the pan. I

washed it down a little more and I took it in my hand

into the mill and I said like that: "I got a good pros-

pect," and I went back and washed it. down, and washed

it out and took it into the mill; there were three or four

people there; and took a match and some little sticks

and dried it and I brought it into the mill.

Q. The office?
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A. Yes. And they weighed it in my presence and

said it was thirteen cents. He said you may have to

prove this and he took and put it in an envelope and

says, "I will put it in the safe." I says, "I will take it

and I will keep it myself." He says, "All right, sign

your name across the envelope" which I did, and I put

the prospect in my pocket, and it is there now.

Q. You have it with you now? A. Yes.

Q. It has never been open? A. No.

(.,>. Was Mr. Cascaden there part of the time when

you were panning?

A. He came up there when I was panning behind my

back, and went back into the office again. I couldn't

say whether it was when I first started, or when I was

nearly through, but he came up there when I was pan-

ning.

Q. When you finished?

A. Yes, or when I was half finished. When I panned

it down he was there, and I washed it out and he seen

whatever was in it, and I washed it out. He seen what-

ever I got and took it to the scales and weighed it.

Q. Had you panned any going down before that?

A. I panned once, or a couple of times, and found

a formation there a kind of mica-schist and black rock

and little speck colors that wouldn't make a cent, and

I got two pans out of the bottom of the hole down be-

low when we got into the yellow clay down below, and

I sent my brother to see, and he came back and said

he found nothing.
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Q. So in going down yon panned how many pans?

A. I judge to the best of my knowledge about two or

three pans before I got this good prospect.

Q. In this two or three pans, did you find anything?

A. I found little fine gold.

Q. Have you got that prospect with you at this time?

A. I have got it in my pocket. Nobody has had it

in their hands yet.

Q. You have had it in your hands all the time?

A. Yes, sir; and still.

Mr. PRATT.—I offer this in evidence as part of his

testimony.

Mr. HEiILIG.—We object to it as being the result of

labor performed since the commencement of this action

under the testimony of this witness, and as incompe-

tent, irrelevant and immaterial.

(Objection overruled. Defendant excepts.)

Mr. PRATT.—Open that Mr. Hanlan, I want to show

it to the jury.

( Shows to jury.)

Q. State what, if anything, you did with reference

to prospecting there?

A. Well they asked my opinion, what I thought of

the hole; so I told them so far as my opinion was, that

it was the rim, and I didn't think it was worth while to

go any further. Then that night they came to me, or

fhe next, day, to move the boiler down to the lower end

to sink a hole. So I said it was all right I was will-
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ing. I was wanting to go to work. So, we packed

the boiler down and started a hole about 25, 20 or 25,

feet, from the lower corner stake down near the creek

line. We sunk a hole there to the depth of about 23 or

21 feet, something along there, we measured it out that

way, 23 feet, me and Paddie Campbell, and when Camp-

bell left, a man named Tim Buckley finished the rest

of it with me, and the time of the heavy rain the water

came in from the road. There is a kind of a draw com-

ing down there, and a heavy rain cut it underneath

the road, and the ground sluiced into the hole and on

the lower side the high water got into—like there

was hole about four feet deep—and the high water

got down through this ice, run down and come into

this hole so as to keep us for the time bailing, and I

said I wouldn't work any further unless they dammed

it up, it was not safe. I laid there a couple of days

and it washed in, kept coming into it underneath up

toward the road side— it was raining there day and

night and I went down— where the road people were

making the road, and the water would come down there

and come in about four feet deep, and there was dirt

and slide in the hole, and the hole was condemned.

Q. What depth did you go through muck?

A. I judge in the first hole about five and a half feet

or six feet.

Q. You were then operating with the boiler and

points?

A. Yes, sir, operating with boiler and points.
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Q. What did yon encounter after you got through

the muck?

A. We got into a kind of slide and sand and broken

up kind of mica-schist and now and aigain quite a lot

of this white sand, like bar-sand, in the bottom of the

pan when you would pan, and then a kind of red clay in

places, and in different places there was a> black streak

of dirt all down through the soil and Campbell pros-

pected it and I prospected it myself, and I got a very

small prospect; I judge only a cent and a half. Camp-

bell 'filled a pan, he had followed me to a little gutter

there; he lays the pan down and comes back to me and

tells me

—

Mr. HEILIG.—We object.

The COURT.—Yes.

Mr. PRATT.—Did you see that prospect that he got?

A. No, sir. Because he put it in a paper and came

up and told it to me because there was only three or

four down there, he wanted me to go down to the office

and try and get a lay on the ground. I says, "What

did you find?" He says, "Good prospect." That is all

I know he got.

Q. You saw a black streak of black looking earth.

For what distance did that remain?

A. It came in at about eight feet deep, and remained

until about fifteen feet or little over, and then you come

in to the regular

—

Q. That streak of earth

—
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A. That was what the prospect was found in.

Q. That best prospect? A. Yes, sir.

Q. What is the general character of the debris that

you raised out of there in color and appearance as com-

pared with that that you saw on the Yarnall claim be-

low?

A. I couldn't say that, sir, because I have never been

down on the Yarnall ground.

Q. Those dumps were sluiced up there?

A. Yes.

Q. Before you saw them? A. Yes, sir.

Q. Before you went there?

A. I couldn't say that I was down on his ground.

Q. You didn't notice that? A. No.

Q. Did you do any further work than you have tes-

tified to?

A. Well, we started another hole below where the

water had cut a channel around so that the water that

did run wouldn't come in. We started another hole

and put it to a depth of 26 or 27 feet, 26 feet is what

we are to be paid for.

Q. You are still working on it?

A. Yes, up to about a week or so ago. I told them

that we couldn't go any further without timbering the

hole. A piece came down and struck Buckley in the

head and cut his head and cap, and we wouldn't go down
any further without timbering it. We did timber

about three feet to hold the muck up. We found a dif-

ferent kind of formation than what we had in the first
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hole, and it would not stay up; there was a kind of

plaster stuff, a kind of ground-up stuff and it would

come off in big blocks.

Q. What is the appearance of the debris you raised

out of this last hole as compared with the first?

A. It is much the same, but we didn't get any of this

black dirt in the last hole we sunk. I tried to pan my-

self, but didn't get a color. Buckley told me—I was in

the hole most of the time—Buckley says he panned, but

didn't get nothing. I guess there were some of the other

parties come there, they said they panned, but didn't get

nothing, I just had their word for it.

Q. There was no prospect found in that last hole?

A. No, not that I know of.

Mr. PBATT.—Cross-examine.

Cross-examination.

Mr. HEILIG.—Q. In this eight foot hole that you

first put down, your brother Tim didn't find anything.

A. No, sir. I seen him with twro pans.

Q. He was working with you and when you got to

the bottom of the shaft you didn't find anything?

A. No, sir.

Q. Then you went away?

A. I wrent away; we were about a day stopped.

Well, we quit this day and the next morning went to

work again. 1 wanted to know what they were going

to do, and they wouldn't tell us to go ahead.

Q. Who did you go to see?
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A. Mr. Steel used to come down to the shaft

—

Q. You went to see him?

A. He came down to the hole.

Q. When you got to the bottom of the shaft you

couldn't find anything, so you quit, and you went to see

Mr. Steel the same day?

A. He was on and off there while we were working;

some days he came and some days he didn't.

Q. He was there frequently?

A. Some days he came and some he didn't.

Q. After you quit that hole where did you go?

A. After we quit the hole, first I went with the pan

down around the sidehill.

Q. I mean in regard to this hole when did you go up

and report to Mr. Steel that you had not found anything.

A. No, I didn't go to report to Mr. Steel that I didn't

find anything, because I didn't know whether he was go-

ing to—I didn't tell him we found or didn't find any-

thing, because he came down and asked me, "Did you pan

any of that," and I told him "Yes, I panned." Tim went

up with two pans and came back and said he didn't get

nothing, and I took one myself in this yellow clay at the

bottom, and I didn't find nothing.

Q. When was it afterwards that Mr. Steel pointed

out where you could take a pan of dirt and pan it?

A. He didn't point it out.

Q. Didn't he tell you where to take it?

A. No, sir.

Q. You are quite positive of that?
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A. Yes, sir, I knew if there was going to be any

prospecting* there that that was the only place where it

would be, on top of the slide between the reddish stuff

that runs down the hillside, and this stuff that would

hold gold, and I 'took that stuff in the pan and laid it up

on top and took it out behind Mr. Johanson's cabin and

panned it and got prospect.

Q. Were you alone when you panned it?

A. I was alone when I took the pan to come up, but

I think, to the best of my knowledge, that Cascaden came

up to my back behind me while I was panning and went

away again, and when I see the gold in the pan before

it was panned down, I took it into the mill in my hand

and says, "It looks here as if I have a good prospect."

It looked very much bigger while it was mixed with the

sand.

Q. How far did you go down into

—

A. We wrent down about two feet more than on top

of this reef, down into soft yellow clay and broken up

soil for two feet; I judge two feet.

Q. How long did it take you to go down that two

feet?

A. The same day maybe an hour, maybe two hours.

Q. It was pretty narrow?

A. It was pretty narrow and we were shoveling it

up and you had to take a small shovel to get it up.

Q. After you got to the bottom of that shaft you

came out of the shaft and went away?

A. Yes, sir.
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Q. When you came back, Mr. Steel was there?

A. No, sir. After I come up he was nearly abreast

of Mr. Johanson's house and coming from the office down

towards the hole.

Q. Had Mr. Steel been there during your absence to

your knowledge?

A. I couldn't say; not to my knowledge.

Q. How long had you been absent?

A. Maybe three-quarters of an hour, maybe an hour;

I couldn't say.

Q. Who had been at that hole during your absence.

A. I don't know of anybody that I know of. Mr. Bell

and wife happened to live on one side right abreast and

two or three feet off; Mr. Bell and his wife lived right

against the edge of it, and there are other people on the

other side.

Q. That was all you did after you got that panned,

you stopped?

A. Yes, sir, I stopped, I was laid off. I was willing

if they wanted to go ahead and pay me, I would go ahead.

Q. Why weren't you here at the last trial of this

case?

A. I was not notified; nobody asked me to come in,

and I stayed to work and took my daily salary.

Q. Did Mr. Steel know that you had this gold at the

time of the last trial?

A. Yes, he must have because we had the hole sunk.

Q. But they didn't ask you to come in then?
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A. No, I was not asked to come in. They asked my

brother to come in and I told them—they were going to

subpoena him, and he volunteered to come in, and I

staved to work.

Q. Why did you say you didn't come in at the last

trial?

A. I wasn't notified to. I was working getting my

daily salary, nobody asked me to come.

Q. Why did you come this time?

A. I was ordered to come.

Q. Ordered to come?

A. Mr. Steel told me to come to town. I asked him

if I would be paid and he said yes.

Q. Did you ask him how much you would be paid?

A. No. I expect the same as I was working out

there for. I expect .$10 a day while I am in town.

Q. Did they promise you that?

A. No, sir. We made no arrangement at all.

Q. They paid nothing- in advance ?1

A. No, sir. In fact I have not drawn my money from

them yet.

Q. Do you know Mr. Bartolis, the defendant in this

action—Joe, the Greek?

A. I might have seen him, and not know his name,

sir.

Q. Do you know that gentleman sitting there?

A. Yes, sir.

Q. He is the defendant in this case. Do you know
where he lives? A. Yes, I know of his cabin.
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Q. You have been in his cabin?

A. In his cabin?

Q. Were yon in his cabin on Sunday last, do you re-

member ?

A. I went in his cabin, or one further up town; he

claims he owns. He claims he owns two cabins. I was

in his cabin further up town that he leases.

Q. Did you tell him then that you had not found any-

thing?

A. I may. and may not, I don't know, I might have

told him if he asked me, because he would ask you a

dozen times, "What you rind, what you catch? They

want to come to get money from me all the time to fight

this case, what you think?" I told him I didn't know,

he says, ''You find gold"? Maybe I told him "no."

Q. So that you might have said that you may have

found nothing? A. I might, sir, yes.

Q. You didn't say whether you did, or not. You sim-

ply said you might have? A. Sir?

Q. You wouldn't say positively that you told him that

you had not found gold, but that you might have said so?

A. Maybe, I don't remember what I told him, whether

I told him I found gold or whether I didn't find gold. I

know we were talking a dozen times.

Q. Did you tell him at the same time that if Johan-

son would pay you you would come in and testify that

you found thirteen cents? A. No, sir.

Q. You have no recollection of that?

A. No, sir, I never said so.
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Mr. ITEILIG.—That is all.

Mr. PRATT.—Q. Who was there when you brought

that prospect in, Mr. Hanlon?

A. To my knowledge the marshal of Gates City, Mr.

Steel, Mr. Roberts, and I don't remember if there was

anybody else.

Q. You mean Frank WT
iseman, the deputy out there?

A. Yes, sir, I think Mr. Oascaden was there. I know

he was around there, whether he was in there or not, I

couldn't say, but I think he was.

Q. What, was the character of that deposit at the top

of this piece of slide in that first hole where you got this

thirteen cents; was it soft material?

A. Sand, black mud and clay; you could take it in

balls in your hand and put it in the pan.

Q. When you scraped that up did it appear to be

laid on the rock? A. Well, on top of this reef.

Q. Making the top of the rocks?

A. On this piece of long slab.

Q. Were you there when a little boy did some panning

in the bottom of the hole?

A. When I got out there there was three or four

women there and a little boy was down in the hole, and

he was standing up and had a pan, and he had panned

while we were washing the pan I got, but I didn't see

what he had in his pan, whether he got gold or not, only

what I heard them say.

Q. How much time elapsed from the time you quit
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panning in the lower part of that hole until you took this

pan on top of the rock?

A. Maybe an hour, maybe an hour and a half, I

couldn't say. I went down the creek with a pan behind

some cabins, and I didn't think there was any use to get

a pan there, so I came back with the gold pan in my

arms again, and I went, down a hole and got this pan

myself.

Q. And that same day, or soon after, that dirt was

thrown back into the hole?

A. Some of it was thrown back in, the dirt and a lot

of brush as the people walk right along beside of it.

I threw some in and carried brush and sticks down from

the sidehill and laid them on top of it, because there

was a lady nearly fell into it, and I got 'brush, maybe

eight or ten good arms full, maybe less or more, and

filled it up to make it safe, altogether.

Q You filled it about half full the first time, you

think?

A. Well, what was handy to it. I couldn't say it

was half full, it was maybe more.

Q. The dirt you filled in was the last dirt that came

out? A. Yes, it would naturally be on the top.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.
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of the plaintiff, being- first duly sworn testified as fol-

lows :

Mr. PRATT.—Q. State your name and residence?

A. A. J. Steel, Oleary City.

Q. What business are you engaged in?

A. Agent of the Oleary Creek Lumber Company.

Q. When did you go out to Oleary City?

A. On the first of February for them.

Q. State what, if any, authority you had at that time

to stay there and possess that ground and manage it for

the owners.

A. I was attorney and agent for the owners of the

claim.

Q. You had a power of attorney, did you?

A. Yes, sir.

Q. State whether or not an office was built there on

the ground? A. It was.

Q. At what expense? A. About $1800.

Q. Mr. Steel, you have had considerable to do with

this plat (Exhibit ''A"), have you not?

A. Yes, sir.

Q. I will ask you to state to the jury how that plan

was arranged with reference to the convenience of people

and with reference to the buildings that were there?

A. The lots were platted so as to leave each cabin

on separate lots so far as possible so that the lot lines

would come between the cabins. I had nothing to do with

the plat, but that is what I found when I went out there

and looked into it.



130 John Cascaden ct al.

(Testimony of A. J. Steel.)

Q. Point out to the jury these lots that Mr. Bartolis

is on. A. Thirty-three and forty-five (pointing).

Q. They are there on that front street?

A. Yes, sir.

Q. What kind of buildings are they?

A. Log "buildings.

Q. Do you know what he is doing with them?

A. He sold one the other day,- and the other was

rented. I don't know what he is doing with it now.

Q. What was that rented for?

A. I believe for $60 a month.

Q. Which one did he sell, the one he lived in?

A. The one he lived in.

Q. He still holds on to the other one?

A. I think so.

Q. Mr. Steel, what figure were you instructed to de-

mand of those people?

A. A dollar per foot in the main part of the town,

on the main business street.

Q. Any difference on the other street?

A. Yes, sir.

Q. How much was that? A. Half as much.

Q. State to the jury what efforts you made with those

people there and what the results were?

A. I called on most of them, and endeavored to have

them take leases, but I didn't succeed very well. Some

leases were taken out.

Q. About how many?

A. Oh, I should say half a dozen.
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Q. About what proportion of the town of Gates City

is on this ground?

A. About a quarter of it, I should say.

Q. Where is the balance?

A. On the Yarnall ground, and on the Freeman

bench.

Q. What reason was there why you couldn't succeed

in making leases with these people, or with Bartolis?

A. They contested our right to the ground; they re-

fused to take out leases on the ground that we didn't

have a mining claim there, and we were not using it for

mining purposes.

Q. What was said there as between you with refer-

ence to there being any difference 'between them and

Yarnall and Freeman.

Mr. HEILIG.—We object to that as immaterial.

The COURT.—Objection sustained. Plaintiff excepts.

Mr. PRATT.—Do you know of your own knowledge

about the arrangements that have been made there as to

most of the town, especially, at this time, as between

the occupants and Mr. Yarnall.

Mr. HEILIG.—

W

T
e object to evidence of any such

transactions.

The COURT.—Objection sustained. Plaintiffs except.

Mr. PRATT.—What, if anything, do you know about

arrangements that have been made heretofore, and be-
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fore this case existed between the occupants of the Free-

man bench and the owners?

Mr. HEILIG.—Object as irrelevant, incompetent and

immaterial.

The COURT.—Objection sustained. Plaintiffs except.

Mr. PRATT.—Have you had experience in mining mat-

ters? A. Some.

Q. Have you mined out there yourself?

A. A little.

Q. Where? A. On 2 Above.

Q, About how far from this ground?

A. About a mile, I should judge.

Q. On the same side?

A. Xo, on the other side of the creek.

Q. I will ask you to look at this photograph, and see

if it correctly represents the conformation of the country

in this vicinity. A. I think it does.

Mr. PRATT.—I will offer this in evidence.

Mr. HEILIG.—We object to the introduction of that

in evidence as it is not shown to describe or affect the

claim in question, and its evident purport is to show

matters and things pertaining to the surrounding-

country, wrhich is immaterial in this action.

The COURT.—Objection overruled. Defendant ex-

cepts.

(Photograph marked Plaintiffs' Exhibit "B.")
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Mr. PRATT.—Mr. Steel, will you stand up here and

point out on that map where Wolf creek comes in?

A. This is Wolf creek coming down here (showing).

(,). Where does it empty in?

A. It empties in at 1 Above, and there is a kind of

draw—I think it comes in on 1 Below. No, Wolf creek

comes in on 1 Above.

Q. What is the nature of the ground crossing this

way, as to the elevation compared with this ground

down here; is there a sink across here?

A. Not that way there is a sink, it is this way.

Q. This ground along here, is that where the town is

now located? A. Yes.

Q. Can you point out on that map about where the

buildings commence on the Cascaden claim, and where

they cease? A. I will try to.

Mr. HEILIG.—For the purpose of making a record,

there should be some designation of these points. Here

and there is not intelligible.

Mr. PRATT.—Put marks there on the lower line as

near as you can on the Oascaden claim. I want the

lower line there.

A. There is a street runs along there. I think this

is the Eagle Saloon, and if it is it corners right behind

there, it would be the southwest corner then you come

along here

—

Q. Where is your office?

A. That is our office there. I think the other corner
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is about here somewhere; I should think one corner

would be there, and the lower corner there. (Points

marked A and B.)

Mr. PRATT.—Mr. Steel, did you ever have any conver-

sation with Mr. Bartolis? A. Yes sir.

Q, When was that with reference to the time you

first went out there?

A. I talked with him a couple of weeks after I went

out there.

Q. Tell what conversation, if any, you had with Mr.

Bartolis about this matter.

A. I went to him shortly before the beginning of

this suit. I asked him to pay rent for the ground he

was occupying. He refused to pay the rent and I told

him if he didn't pay we would begin suit against him.

Q. What figure did you demand of him?

A. One dollar per foot for the ground he occupied.

Q. In making this map, in this map, I understand

you to say, that the buildings are all upon the first row

of blocks, and the lower half of the second; all of the

town.

A. Yes, sir. Oh, there may be a cabin or two behind

the second street but a very few; the second street is be-

hind the second row of cabins.

Q. There has been no attempt made to make any use

of any part of that ground for townsite purposes by any-

body?

A. No there are no cabins up there to speak of.
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Q. Do you know where the Freeman bench is?

A. I do.

Q. How is the upper line of that with reference to

the lower line of the Cascaden, as to being higher, or

lower up the hill.

Mr. HEILIG.—We object to any evidence relating to

the Freeman bench as immaterial.

The COURT.—Objection overruled. Defendant ex-

cepts.

A. The upper corner of the Freeman bench I should

say would be about 150 feet from the lower corner of

this claim.

Q. This main street passes right out on the Freeman

bench, and on up the creek? A. It does, yes, sir.

Q, Are there any mining operations on the left-hand

side of that street on the Freeman bench?

A. Yes, sir.

Q. Extension or otherwise?

A. What do you mean by the left-hand side?

Q. Going east.

Mr. HEILIG.—Object to further testimony as to min-

ing operations on the Freeman bench as irrelevant and

immaterial.

(Objection sustained and plaintiff given an exception.)

Mr. PRATT.—The Yarnall claim is mined extensively,

is it not? A. Yes, sir.

Mr. PRATT.—I presume I have said all that I should
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in regard to showing that adjourning ground is 'mineral

ground, and being worked.

The COURT.—The Court has told you that if you show

to the satisfaction of the Court and jury that you made

a valid placer mining location there, that the Court

will instruct the jury that that was sufficient, but you

cannot do that by theory, but by facts.

Mr. PRATT.—This is a fact and it is of some impor-

tance, and is very usual in cases of this kind.

The COURT.—The Court has ruled and you can take

your exception.

Mr. PRATT.—Cross-examine.

Mr. HEILIG.—Q, You say you have made about half

a dozen leases? A. Yes, sir.

Q. What do you consider Mr. Bartolis' property

worth?

A. Well, one cabin sold for $300.00, and I should say

the other was worth six or seven hundred.

Mr. PRATT.—Wait a minute.

Direct Examination Resumed.

Mr. PRATT.—Q. State what you know about the

mining operations there this year, and the results? Go

into that in detail.

A. I was asked by Mr. Jonanson to look after the pros-

pecting of the claim, and I hired Mr. Hanlan and his
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brother to put down a hole. They went down in that

hole until they struck the rim and quit. They quit there

and then moved the boiler over near the end of the claim,

and Mr. Hanlan and Mr. Campbell put another hole

down there, I believe 23 or 24 feet deep, and it was not

cribbed, and it rained so that they wouldn't work in it.

Them we moved probably 15 or 20 feet from there and

started another hole down, which is down about 25 feet.

Q. What is the distance between that first hole and

the two others?

A. I judge between two and three hundred feet.

Q. What do you know aibout a discovery of gold in

this first hole?

A. Why, Mr. Hanlan got a pan which he showed to

you here and the jury, and I took a few pans and. found

some gold in them, but I think he had found some colors

before that.

Q. In the first hole? A. Yes, sir.

Q,. But nothing of any importance until this last?

A. No, sir.

Q. How much do you know about this last pan?

Tell the jury what you do know.

A. I don't remember very distinctly, but I think I

was on my way down to the hole, and I saw Mr. Hanlan

coming up, and he came along with a pan, and I turned

around and we walked up as far as the office. I saw

him come up out of the hole I am quite sure of that.

Whether I was down there or not, I couldn't say. He

walked up toward the office and stopped about half way
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between the hole and the office to go to a water hole

and pan it. I was in the office and shortly after I went

in there Mr. Cascaden came in, and shortly after Cas-

caden came in I think Mr. Roberts was there, and Mr.

Hanlan came in with a pan partly panned and showed

some gold, and he then went out to complete it, and

came back with it and I weighed and put it in an envel-

ope and gave it to him.

Q. Is this the same envelope and gold as far as you

know? A. As far as I know, yes.

Q. Do you recognize that as the envelope it was put

in? (Witness examines same.)

A. Yes, sir, I believe that is it.

Q. You weighed it at the time so that you knew what

it was? A. Yes, sir.

Q. On the gold scales? A. Yes, sir.

Q. Well what further did you do?

A. In the second hole I did some panning, but didn't

(find anything there. Mr. Johanson and I panned up

there, and he panned a couple of pans, and wre found a

prospect, and afterward Mr. Campbell showed me a pan

that he had panned there, and after the last trial when

we went back I panned a pan and got a couple of cents

out of it. And a lew days afterward I was up there

when Buckley and Hanlan were in the hole and I saw

Buckley pan a pan which I guess had a couple of cents

in it. In the last hole we didn't find any prospects.

Q. The second one of the holes prospected?
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A. Yes, sir.

Mr. PRATT.—Cross-examine.

Mr. HEILIG.—Q. You said Bartolis' cabin was

worth six or seven hundred dollars?

A. I should think so.

Q. Have any cabins been sold around there lately,

so that you know their value?

A. Mr. Sorenson bought Mr. Copes' cabin for |500,

and I think he fronts 2 or 3 or 4 feet less than this one.

Q. Have you sold any cabins as the agent for the

townsite company? A. No, sir.

Q. Have you sold any lots as agent for the townsite

company? A. No, sir.

Q. Have any other parties members of the townsite

company, sold any that you know of?

A. I don't know of any.

Q. Did you have printed leases, blanks, for this busi-

ness? A. No, sir; they are typewritten.

Q. Who furnishes them?

A. Pratt & Johanson.

,Q. For how long a term are these leases made gen-

erally.

A. One year or two years, and I think, I am not sure,

but I think there are some for three years.

Q. Now, you are quite sure that you met Mr. Hanlan

on his way from the hole?

A. I was pretty close to the hole.

Q. That is the eight foot hole?
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A. Yes, sir, that first hole. I saw him come out of

the hole. I was right there.

Qt. There was quite a crowd there, wasn't there?

A. I don't think there was anybody there at that

time. After Mr. Hanlan got this prospect, and it got

noised around town, the crowd began to gather around

the hole. After he took the pan and panned it, I went

back there and there was a crowd around the hole.

Q. You are quite positive you are correct in that re-

spect?

A. I don't remember of anybody being at the hole.

I do not think there was the first time.

Q. How near were you to the hole?

A. I must have been pretty close to it, because I can

remember quite well seeing him coming up and putting

the pan on the surface.

Q. Why did you give him what you call thirteen

cents—this golddust?

A. Why did I give it to him?

Q. Yes.

A. I thought probably he would come in here as a

witness on the last trial.

Q. You thought it would be important to have it as

evidence?

A. I thought it would be good evidence, yes, sir.

Q, And you told him that?

A. I believe I did.

Q. You asked him to keep it?
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A. Yes, sir, I asked him to keep it.

Q. Why wasn't he here at the last trial?

A. I couldn't tell you that; you will have to ask Mr.

Johanson or Mr. Pratt; I was working under instruc-

tions.

Q. Didn't you ask him to come?

A. No, sir. I talked with them about it.

Q. You knew he had this prospect in his pocket?

A. Yes, sir, and I reported it to these gentlemen.

Q. Of course you don't know where Mr. Hanlan got

this dirt from? A. Yes, I do.

Q. Did you see him get it?

A. No, I didn't see him get it. He showed me where

he got it from. I know he got it on a stone in this hole.

O. You were not there. You are merely testifying

to what somebody told you.

A. I don't think I saw him take the prospect but I

saw him come up out of the hole.

Q. You were not near the hole?

A. I wasn't very far away from the hole, I could not

have been.

Q. How far were you from it?

A. I couldn't say.

Q, You didn't see him take the dirt?

A. I didn't see him fill the pan, no, sir.

Q. You don't know how that gold got there?

A. I do not.
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q. You say positively you don't know anything about

that subject?

A. I say positively, yes.

Q. Were you at that bole during Mr. Hanlan's ab-

sence? A. Xo, I was not.

Q. You say at no time you were there?

A. I was there frequently.

Q. When he was not there? A. Oh, yes.

Q. And after he had dug down to the bottom of the

shaft?

A. No, I don't think I was; I may have been; I

wouldn't say positively; I don't remember.

Q. After he passed that big stone on which he found

this stuff? A. Xo, I won't say that I was, or not.

Mr. HEILIG.—That is all.

Redirect.

Mr. PEATT.—Were you ever down in that hole after

it got to bedrock? A. No sir.

Q. Did you make any suggestion to him where to go

to get a prospect? A. Xo, sir, I didn't.

Q. Or get dirt? A. Xo, sir.

Q. He told you afterward the kind of stuff he got to

get this 13 cents out of?

A. He told me that he taken it on the reef on the

upper side of the hole.

Q. Could you tell by the dirt remaining there that it

was the same kind of dirt that remained in the pan, or

did you see it in the pan?
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A. I don't, remember whether I did or not.

Q. Did you see any appearances of any dirt having

been removed from the hole?

A. Oh, yes, the rock was bare.

Q. What amount has been expended there in mining

operations this summer?

A. In the neighborhood of one thousand dollars, I

should judge.

Mr. PRATT.—That is all.

Recross.

Mr. HEILIG.—How much gold have you realized in

addition to that thirteen cents? How much gold have

you left there by your operations in addition to this thir-

teen cents?

A. Why, I don't understand your question.

Q. You have got thirteen cents' worth of gold out of

your mining operations; have you any more?

A. No, sir, I have not.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

Here the court takes recess until to-morrow morning

at 9:30 A. M.

Trial—Second Day, Thursday,

August 24th, 1905, 9:30 A. M.

A. J. STEEL, being recalled, testified as follows:

Mr. PRATT.—Q. Mr. Steel, since you have been out
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there as agent for the plaintiffs in regard to that placer

ground, state what, if anything, you have done in refer-

ence to preventing buildings being put there, and in

reference to other occupation by persons?

A. I have notified everybody who was building, not

to build; beginning buildings, not to build.

Q. I believe you stated yesterday that you called on

all persons that were still there, or nearly all?

A. On a great many.

Q. In endeavoring to make arrangements with them?

A. Yes, sir.

Q. Give the jury some idea of the rental values along

where these Bartolis cabins are.

A. Mr. Bartolis' cabin was rented for $60 a month.

Mr. Dalglish's, I think, has seven feet alongside of it

which rents for $25 a month. Mr. Copes' cabin rented

for $50 a month, and Mr. Mulligan's two-story building

covering 25 feet, I believe, is rented for $500 a month.

Q. Do you know of any others along there?

A. Well, a cabin Mr. Marston had, I believe is rented

for $50 a month.

Q. How does that compare with the Bartolis cabin?

A. It is not quite as good a cabin.

Q. What is that Bartolis cabin rented for, for what

use?

A. It is rented to a woman named Diamond Hattie.

Q. Mr. Steel, I will ask you to explain about the

proposition of the testimony at the other trial, so far

as Mr. Hanlan is concerned.
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Mr. HEILIG.—We object to that.

The COURT.—What is the purpose-

Mr. PRATT.—Upon cross-examination they seemed to

want to leave the impression that the testimony given

by Mr. Hanlan and Mr. Steel with reference to that

prospect, because Mr. Hanlan was not here with it, was

false. We want to explain how that happened.

The COURT.—You may ask him why he was not here

for that purpose.

WITNESS.—I suppose the reason was this: I regarded

the discovery

—

Mr. HEILIG.—We object to him testifying to his sup-

positions.

Mr. PRATT.—Testify to what you know.

A. The reason was this: That Mr. Campbell was going

to Kantishna and was coming up here, and he knew a

great deal about the second hole and Mr. Cascaden, and

I knew about the prospect in the first hole.

Q. So you considered it unnecessary to send in Han-

lan also. A. Yes, sir.

Mr. PRATT.—That is all. Cross-examine.

Mr. HEILIG.—Q. You say that you are the agent for

the townsite company out there? A. I was.

Q. When did you cease to become that agent?

A. I think about the first of April.
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Q. Now, the deary Lumber Company has an office

in this townsite? A. It has.

Q. What business are they in?

A. They are engaged in the lumber business.

Q. Were you agent for them? A. Yes, sir.

Q. You sold lumber? A. Yes, sir.

Q. To whom did you sell lumber?

A. To people all over town.

Q. And they used that lumber to build up these build-

ings in the town, which you now claim? A. Yes.

Q. And you know that? A. I do.

Mr. HEILIG.—That is all.

Mr. PRATT.—I neglected to ask Mr. Cascaden

whether he was a citizen. I suppose that is admitted.

Mr. HEILIG.—We make no objection on that,

Mr. PRATT.—It is admitted he is a native born citizen

of the United States.

The COURT.—Let the record show that.

OARL N. JOHANSON, being called as a witness for

the plaintiff, after being first duly sworn, testified as

follows:

Mr. PRATT.—Mr. Johanson, you are one of the plain-

tiffs in this action? A. I am.

Q. You have been upon this ground, the Cascaden

placer? A. Yes, frequently.
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Q. Do you know where these two holes, the deeper

ones, were dug, or the other one?

A. I have not been out since the last hole was sunk;

I know of two first ones.

Q. When you were there, what holes were there vis-

ible?

A. The one on the upper side of the street, and the

one on the lower side toward the lower end of the claim.

Q. Did you make any pannings there at either place?

A. I made a panning in what is termed here as the

second hole.

Q. With what result?

A. We found prospects, flour gold, small colors.

Q. What amount of work has been done there, and at

what expense?

A. I think in the neighborhood of one thousand dol-

lars' worth of work has been done on the three holes.

Q. What do you say as to results being such as to

warrant further investigation?

A. Well, from the surroundings, from the location of

the claim, and the mineral in the mines, around it, and

the prospects we have had, justifies me in going ahead

and sinking further.

Q. W7hat directions have you given upon that sub-

ject?

A. Mr. Steele has orders to go ahead with the work.

Mr. PRATT.—Cross-examine.
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Mr. HEILIG.—You are working there now?

A. Not at this time.

Mr. HEILIG.—That is all.

Mr. Pratt states that he is prepared to close his ease

after the introduction of the evidence of Mr. Buckley,

who is not present, and asks permission to put him on

when he can be produced in court before the close of the

trial.

The COURT (To Mr. Pratt.)—You wish to formally

rest your case with the privilege of putting Mr. Buckley

on later on?

Mr. PRATT.—Yes.

The COURT.—Let the record show that.

Plaintiffs rest.

Mr. HEILIG.—The defendant moves the court for a

nonsuit based upon this proposition; That the plain-

tiffs have failed to show that this land contains valuable

mineral deposits; that it is incumbent upon them to

show, not only that it contains some mineral, not only

that it contains colors of gold, but they must also show

in this action, that this tract of land, which they claim,

as a mineral claim, is more valuable for its mineral de-

posits than for any other purpose.

The COURT.—It seems to me that there is some evi-

dence of the value of this property, and I am inclined to

leave the question of its value to the jury. I think it is
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the duty of the Court to do that. It is for the jury to

determine upon the evidence whether or not this ground

is more valuable for mining purposes than it is for some

other purpose, and not for the Court. If there was no

evidence at all then the Court would be justified in order-

ing a verdict, but if there is any evidence the Court must

submit the question 'to the jury. That is what the jury

is for. The motion must be denied. You may take your

exception.

JOSEPH DIEBOLIS, a witness on behalf of the de-

fendant, being first duly sworn, testified as follows:

Mr. HEILIG.—Q. State what experience you have

had as placer miner? A. Since 1898.

Q. Where? A. In Dawson City.

Q. Have you mined on Cleary creek? A. Yes.

Q. How long have you been there?

A. Since last summer.

Q. Do you know this piece of land that Mr. Caseaden

claims as a mining claim? A. Yes.

Q. Have you been on it? A. Yes.

Q. Frequently? A. Yes.

Q. Have you been all over it?

A. Yes, well, I have been pretty near all over it.

Q. Will you describe how this piece of ground lies?

A. Well,, it is a side hill.

Q. Tell us whether it is a steep hill or not.

A. Yes, it is a steep hill; some of those buildings

there are about 50 feet long, and they have 'to go about

10 or 12 feet deep at the back end.
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Q. That is where persons putting in buildings, in

order to maintain the level, have to go in about how

deep at the back? A. Twelve feet.

Q. That is the steepness of the hill ?

A. Yes, sir.

Q. As you go over this tract of land, what do you

find on the surface?

A. You will find four or five feet of muck.

Q. Then what? A. Bedrock, rim.

Q. How do you know this?

A. Because I saw it.

Q. What have you seen where persons have made ex-

cavations to put buildings, there where they start at the

level of the street and dig on a horizontal line back; what

have you discovered in regard to the ground, as to the

nature of the soil? A. It is bedrock.

Q. What do you mean by bedrock. A. It is rim.

Q. What else do you find in regard to condition of it?

A. We have been panning, and we found rocks, that

is all.

Q. What kind of rocks? A. A kind of a rim.

Q. In what condition is it, solid or broken?

A. It is broken, you know; chunks, you know; you

know what rim is. When you get about twenty feet or

forty feet deep you get it solid.

Q. What would you say about the kind of rock that is

on that hill; is it a slide rock, or what is it?

A. No, it is not slide rock; that is not.
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The COURT.—I understand it is broken?

WITNESS.—Yes; it is broken in chunks, you know.

In forty feet deep it will be solid, I am pretty sure.

Mr. HEILIG.—Mr. Caseaden testified in regard to a

hole that he had sunk up in a gulch, on the first gulch

near the lower end line, about four feet deep. Have you

searched for that hole?

A. Yes, sir; I searched the other day; me and Mr.

Benson.

Q. What did you find?

A. We didn't find anything. We ben look up over

there, and we surveyed it with a tap line,

Q. Have you seen these holes they have sunk out

there? A. Yes, sir.

Q. Have you panned any of the earth that came out ?

A. Yes, sir.

Q. What did you find? A. Rocks.

Q. Was there any gold in it? A. No, sir.

Q. From your experience as miner, would you say

that the rock and earth brought up out of those shafts

contained gold?

Mr. PRATT.—

W

T
e object to that.

The COURT.—If he knows he may state.

Mr. PRATT.—He is asking for his opinion.

The COURT.—Let him testify to the facts.

Mr. HEILIG.—How often did you pan in these dumps?
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A. I guess about six different times.

Q. You found nothing at any time? A. No, sir.

Q. How about the surface of the ground of that claim

being exposed, about the rock cropping up, is there any

such thing as that?

A. Up the hill there where they sunk, there is about

four feet of muck and about twelve feet back you get the

rim on the surface.

Q. That is down near the street? A. Yes.

Q. When you get up the hill how do you find it?

A. Rocks, rim, slabs about that long (showing).

Q. Does it crop out anywhere? A. Yes.

Q. Has it been exposed by the running of teams and

the dragging of logs over it?

A. Yes, sir; sone fellow ben rolled some slabs over

it to get through with their loads.

Q. What was the result; how does it show up?

A. It showed like some more rocks underneath.

Mr. HEILIG.—That is all, cross-examine.

Cross-examination.

Mr. PRATT.—Q. You are a Greek?

A. No, sir. I am a French Canadian. A citizen of

America.

Q. You live there at Gates? A. Yes, sir.

Q. Have you got a cabin there? A. Yes, sir.

Q. On this Cascaden claim?

A. Yes. I have been mining over there, you know.
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Q. Did you ever dig any holes yourself on this Cas-

caden placer? A. Yes, sir.

Q. Where? A. At the back of my cabin.

Q. What did you dig that for?

A. To get my cabin on the level.

Q. How long is your cabin?

A. My cabin is about nineteen feet long.

Q. How deep did you dig down at the rear end?

A. About four feet.

Q. That is all the digging you ever did on that claim?

A. Yes, sir; on the Cascaden claim, because I had no

business to dig on Cascaden's ground.

Q. When you got down four feet, what did you find?

Slide, slabs of rock? A. Yes, and rim like.

Q. Did you move that away until you could get a

level place? A. Yes.

Q. That was a decomposed schist?

A. No, no; not schist.

Q. It was not solid rock?

A. Yes, solid rock. Not solid rock.

Q. It was not solid rock?

A. It was rock that has been moved.

Q. It was broken pieces of rock, wasn't it?

A. Broken pieces, and big pieces, about that long

(showing).

Q. You saw excavations there in other places?

A. Yes.

Q. Did you ever pan in there?

A. Yes. I panned there at McKenzie's house.
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Q. How deep is that?

A. That was eight or nine feet.

Q. What did that show there?

A. Nothing; the same as the rest, rocks.

Q. I mean the ground, what kind of looking stuff was

that?

A. The same thing. Of course, on top of a rim you

can find some big slabs that have been rolled, dragged

down by the water.

Q. When you get down a little you get into this yel-

low or grey-looking stuff?

A. No. You got into rocks.

Q. All just solid rock? A. Not solid rock.

Q. Not fine stuff?

A. Chunks about that big (showing).

Q. Nothing smaller than that?

A. Probably you could find smaller than that but

you ben find no wash.

Q. Wasn't there a lot of this stuff there,decomposed

rock? A. No; it was nothing but bare rocks.

Q. Nothing but hard pieces of rock?

A. Rock, is all.

Q. What was on top of that, before you got down to

that?

A. Before you got down? On top of the very top?

Q. Before you got down to where it was all rock,

what did you go through?

A. They go through slabs, long slabs, good pieces of

rock. You can't pan that; it is that long (showing).
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Q. When they were going down this eight feet, what

did they pass through?

A. They passed through rocks.

Q. Any muck?

A. The surface was muck about four or five feet.

Q. Then when you got through that there was noth-

ing but pieces of rock large and small?

A. Yes, they found slabs.

Q. Did they find any fine stuff of any kind?

A. No. Of course, they found some pieces of rock

about six inches or four inches.

Q. That would be the smallest? A. Yes.

Q. You remember when Mr. Steel put down that first

hole, don't you? A. Yes, I know.

Q. Or had it put down? A. Yes.

Q. Do you say you panned out of that dirt?

A. Yes, sir.

Q. When did you pan?

A. I don't remember just exactly the day; but I pan-

ned there.

Q. That was after they had finished the work and left

there?

A. Yes, sir. When they says they found some gold.

Q. That was after the hole had been filled in?

A. Yes. They were going around town and saying

they found the gold.

Q. You panned after the hole had been filled in?

A. No, sir.
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Q. Wasn't there brush on top of that hole when you

went down? A. No, sir; there was no brush there.

Q. Had not part of the dump been thrown back in.

A. No, sir; they didn't fill the hole yet.

Q. Where did you get the dirt that you panned?

A. I got it from on top of that hole.

Q. You were not looking for gold; you didn't want to

find gold?

A. I was looking for gold, of course; I was going

there to find out what kind of dirt they had.

Q. You didn't want to find it?

A. Certainly, I was looking for gold. Just as well as

any fellow. I took a pan of dirt and go to the creek and

pan it, you know.

Q. You panned at these other holes? A. Yes.

Q. Did you look into those holes?

A. Yes; I looked into those holes.

Q. Did you see the kind of stuff that came out of

them? A. Yes.

Q. Was it just ordinary decomposed mica-schist?

A. No, sir; no mica-schist about it.

Q. It is great, big slabs of rock?

A. I leave that to about a thousand people that is

not mica-schist.

Q. Just big slabs of rock you took out of those holes?

A. Chunks.

Q. Isn't it nearly all decomposed stuff like you see

in all those dumps there? A. No.



vs. Joseph Bortolis. 157

(Testimony of Joseph Diebolis.)

Q. Is there any decomposed stuff mixed with it ai

all? A. No sir; it's all rocks.

Q. Just nothing but clean rocks that they brought

out of those two last holes? A. Yes, sir.

Q. How did you pan it if it was all rock?

A. I panned there because those follows said they

found thirteen cents.

Q. What did you pan if there was nothing but rocks

there?

A. I panned those rocks; washed those rocks and

didn't get nothing but rocks.

Q. You didn't expect to get very much gold out of

rocks?

A. No, you can't do it, because you can't get blood

out of a turnip.

Q. Which hole was it you panned out of, the first one

or the last one? A. I panned in the two holes.

Q. The same stuff came out of both?

A. Yes, and they are probably ten feet apart; the

last is about 14 feet from the corner; we measured it

with a tape-line.

Q. One is thirty-three or four feet deep and the other

is about thirty?

A. No, one is about twenty, and I think the other is

only twenty-five.

Q. You didn't measure them?

A. I didn't measure them, but I don't think the deep-

est is over twenty-five.
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Q. That is all you know about that?

A. Yes, sir.

Q. When you get up on the side hill there you can see

rocks sticking out? A. Yes, sir.

Q. They are just big slabs of rock?

A. Just big slabs of rock.

Q. You can't see any bedrock going up that hill?

A. You can see rim rock all over there.

Q. I asked you if you could see bedrock?

A. Any solid mountain of rock there?

Q. Going up that hill anywhere there on that claim?

A. I can't tell whether it is ten feet from that hole

—

Q. I am talking about up the hill there back of the

houses? A. It is all alike.

Q. Big slabs? A. Yes, sir; big slabs.

Q. Lying loose on top?

A. Yes, laying loose, big slabs.

Q. And some of them partly stuck in the ground?

A. Yes, and it is the same when you come to the

hole, but if you would go forty or fifty feet it would be

solid rock, and you would have to use powder and blast

it.

Q. You could see these same pieces of slab all the

way down the creek? A. Not where the water is.

Q. Can you see them on the Yarnall; the same kind

of slabs? A. No.

Q. None at all?
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A. No, no; you can take people there if you don't

want to take my word.

Mr. PRATT.—That is all.

JOSEPH BORTOLIS, being called as a witness on be-

half of the defendant, being- first duly sworn, testified as

follows

:

Mr. HEILIG.—Q. What is your name?

A. Joseph Bortolis.

What is your nationality?

I am a Greek; citizen of the United States.

You are the defendant in this action?

Yes.

They are trying to take your cabin, are they?

Yes.

Who built that cabin that they are trying to take

from you? A. Myself, sir.

Q. When did you build it?

A. One cabin built last November; on the 6th of

November, I finished it; the next cabin was finished the

first of February, 1905.

Q. What is it built of?

A. I do not sometimes understand. I want a man to

talk for me.

The COURT.—Try him again.

Mr. HEILIG.—Q. What did you make this cabin of is

it logs or boards? A. Logs, yes.
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Q. Where did you get the logs? A. Uphill.

Q. How did you get them?

A. I got a person to bring them down last fall.

Q. Did you do the work on the cabin?

A. Yes; I finished the cabin.

Q. What has been your business; what do you work

at? A. My business—miner.

Q. How long have you mined?

A. Some seventeen years; in South America seven

years, and in United States.

Q. Where in the United States did you mine?

A. I came to Skaguay and Atlin afterwards to Daw-

son; from Dawson to Nome, then Valdez, and then Fair-

banks.

Q. You mined at all of those places?

A. Yes, sir.

Q. This ground in dispute, is it level? Or is it a hill?

A. John Cascaden's?

Q. Yes? A. Pretty near a hill; a good hill.

Q. VHien you put your cabin there did you consider

that worth anvthino- for mining:?

Mr. PRATT.—We object to that as calling for his

opinion.

The COURT.—Yes, let him state the facts.

Mr. HEILIG.—Q. Have you been over this claim a

good deal?

A. Yes. I have been last year; the sixteenth of

August last year.
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Q. You looked over this claim, then, did you?

A. I was the first man that put a tent on the ground.

Q. After looking over this tract of land, what con-

clusion did you come to as to its being good for mining

purposes?

Mr. PRATT.—I object as his opinion.

The COURT.—Objection sustained; he must, show

what he did. He can show what attempts he made to

discover gold there, if any.

A. I prospected; I looked at the rim-rock.

The COURT.—I think we will let the interpreter be

sworn.

Antone Michael, being sworn as interpreter, trans-

lated the evidence of the witness, as follows

:

Mr. HEILIG.—Q. Ask him what prospecting he did

on this tract of land?

Mr. PRATT.—We object to that.

( Objection overruled.)

(Plaintiffs except.)

Mr. PRATT.—The question is whether we made a valid

discovery and hence a valid location of a mineral claim

upon this ground. Whether this man prospected there

and found gold or didn't find gold, is of no significance

especially to prove, or attempt to prove, that this ground

might be valuable for some other purpose than for min-

ing. That question arises between agricultural claim-

ants and mining claimants, and does not arise between
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townsite claimants, because the townsite laws show that

a townsite cannot be located upon mineral lands except

by an incorporated town. That question cannot be

raised by this defendant, because the pleadings and

proof show that there was no application made to entei

this as a townsite, no siteps of any kind taken in that

direction.

The COURT.—There is no question but what the court

has jurisdiction in this case. It is a suit in ejectment

brought under the statute by plaintiffs to eject the de-

fendant from an alleged valid mining location. The

validity of that location is tendered by the plaintiffs and

plaintiffs cannot, having done so, object to testimony in

relation to its validity. This evidence goes straight to

Ihe question of discovery. Counsel must not imagine that

the mere statement by a locator that he found a few

colors of gold or a few cents' worth of gold on a mining

claim

—

Mr. PRATT.—I have no objection to it on that theory.

The COURT.—That is not the end of it. The end of it

is whether he made such a discovery as would show the

land valuable for mineral, and I think this evidence is

very pertinent to that inquiry. The objection may be

overruled.

Mr. PRATT.—For that purpose it is all right.

The COURT.—Proceed.
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Mr. HEILIG.—Q. Ask him again what prospecting

for gold he did upon this tract of land?

A. He says, he did prospect below his cabin, and he

found nothing- else but rim-rock, and he didn't think

much of it, and he dropped it and didn't go any further.

Q. Ask him what he has seen on this tract of land in

regard to the rocks cropping out there?

A. Well, he says he could see nothing in there; only

rocks, that is all, rim-rocks.

Q. Ask him whether he has been all over this piece of

land? '
-:

A. He says, yes. He went around that for fifteen

days.

Q. Ask him whether he knows where those holes are

that were dug on the claim?

A. He says, yes, he knows; and he went over there

and prospected, and he never found nothing.

Mr. PRATT.—Over where?

A. Them three holes, or two holes that have been

sunk; he didn't mention the number of holes.

Mr. HEILIG.—Q. Ask him wmether he was up the

hill looking for that prospect hole that Mr. C'ascaden

testified to?

A. You told me to ask him about that hole that Mr.

Cascaden sunk?

Q. Yes, Mr. C'ascaden testified he sunk a hole four

feet, deep on the hill. Ask him if he looked for that hole.

A. He says, he don't know about Mr. C'ascaden done
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any hole. He knows about a hole, but he doesn't know

about any Mr. Oascaden done.

Q. Ask him whether he went up the hill with Mr. Ben-

son to look for a hole in the gulch?

A. He said he went with Mr. Benson, but didn't find

any hole.

Q. Did they look for a hole?

A. He said they were looking for a hole, but never

found any.

Mr. HEILIG.—That is all. Cross-examine.

Mr. PRATT.—Q. He said he panned some there at

one time. Ask him where that was, and where it was

with reference to his cabin?

A. He said he panned around them holes.

Q. No, no, he spoke about when he first went on the

ground. Ask him about that, and when he first went on

the ground there?

A. On the 16th of August.

Q. He said he panned some near his cabin. Ask him

when that was?

A. The same time when he went over there; a few

days afterwards, probably two or three days.

Q. Was it in front of his cabin, down the hill?

A. He said he prospected alongside of his cabin at

that time. He had no cabin yet. He had only a tent.

Q. Ask him if it was not across in front of where his

cabin is now on the Yarnall claim?

A. He said at that time he wTas on the Yarnall
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ground, but where he panned a prospect was on C'as-

caden's ground.

Q. Ask him if there is any big mining work there now

on this Yarnall ground?

A. He says yes. They are working there.

Q. Ask him if there is any big mining work on the

Freeman bench further up?

A. He says, now they don't work much.

Q. They have been working big mines there, haven't

they?

A. He said they did work but now they don't work.

Q. Ask him if they haven't commenced working

higher up the hill that that main street?

A. He says, yes, they started to work on the opposite

side of the street, but they didn't find anything and they

dropped it; is what he knows about it.

Q, How long ago did they move up there and com-

mence work higher up than the street on the Yarnall

ground?

A. How long ago was it that they commenced work

there?

Q. Yes.

A. Last December.

Q. Ask him if he doesn't know that they are work-

ing there right now and have been for some time?

A. He says they don't work now.

Q. Ask him if he knows that himself?

A. He says, no, they quit.

Q. Ask him when?
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A. He says in December they quit and went away.

Q. Haven't they been working up there lately, up

above the street on the Freeman?

A. He says, no.

Q. Ask him if he is a citizen of the United States?

A. Yes.

Q. Ask him where he took out his first papers?

A. In Nome.

Q. Ask him when? A. 1900.

Q. Ask him when he took out his second papers?

A. He has only the intention papers to become an

American citizen.

Q. Ask him if he ever tried to get any prospects there

from that first hole was dug near the street, not very far

away from his cabin? A. He says, yes.

Q. In that first hole?

A. He says he did, and a good many other people

did, and nobody found anything.

Q. Ask him if he went down there and got a pan him-

self, and when he got it, and where he got it in that first

hole?

The COUKT.—Tell us just what he says.

INTERPRETER.—I will try.

Mr. PRATT.—Q, Ask him whether he got any pans

in that first hole himself and if fie did, when did he get

them, what time of the day or night?

INTERPRETER,—Ini the hole sunk by himself?
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Mr. PRATT.—In the first hole that Mr. Steel had sunk

there near the street close to his cabin?

A. He told me that he panned in one hole and then

went and panned in another hole, and I asked him when

it was and I have not got any answer yet.

The COURT.—Ask him again,

Mr. PRATT.—Take him to that first hole that Mr.

Steel had dug right by the side of the street and close

to his cabin; did he pan any dirt there from that dump,

and when was it?

A. He says he did pan it.

Q. Where did he get the dirt there?

A. He said, he took off the hole what they had on top

of the hole some brush or sticks of wood on top of the

hole, and he took the dirt from the hole.

Q. He went down in the hole? Did he go down into

the hole and get the dirt?

A. He says, yes, he went down in the hole.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

HOWARD BENSON, being called as a witness for

the defendant, being first duly sworn testified as follows

:

Mr. HEILIG.—Q. You live in Gates City?

A. Yes, sir.

Q. When did you first arrive there?

A. I went out there first in October.
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Q. What year?

A. Last year, 1904 and I went out there to remain

the latter part of December.

Q. Have you had any experience in placer mining?

A. Yes, sir.

Q. What?

A. Well I have been connected with mines off and on

ever since I have been in the country, for the last five

or six years; owned ground and worked it.

Q. Have you been over this tract of land that Cas-

caden claims as a placer mine? A. Yes, sir.

Q. How well were you over it?

A. I went all over it. I made it my business to look

it up.

Q. What was your object in going over it?

A. I went over it to see where these prospect holes

were that Mr. Cascaden claimed that he had sunk; to

see if I could find any indication of any work being down

there.

Q. What did you find?

A. I couldn't find anything of that nature at all.

Q. Did you hear Mr. Cascaden testify at the last trial

that he had sunk them? A. Yes, sir.

Q. Is that where you looked?

A. I did. I measured the distance that he stated he

had at the last trial, but couldn't find any indication of

a hole.

Q. Describe the surface of that tract of land there?
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A. Well, it is practically on a hillside.

Q. How steep?

A. Well, where the buildings are along- down there,

a building running in over 60 or 70 feet would be 10 or

12 feet in the ground, at the back.

Q. Does the hill continue on the same grade?

A. No, it rises more abruptly as you go further up.

Q. WT

hat are the surface indications on that claim?

A. Wherever the moss is knocked off there is nothing

but this big heavy slide. There is a ditch back of town

and it is washed off and heavy slab rocks lie all the way

down that ditch. You can see it for close on to two

hundred feet.

Q. Have you made excavations for a building there?

A, Yes.

Q. What did you find the nature of the earth in such

excavation?

A. Found nothing but this slide and ground-up rock

and slabs.

Q. Have you seen any others?

A. No, sir, I never have been able to make a raise

of any colors there.

Q. I mean have you seen any other places there

where excavations were made for buildings?

A. Yes, sir.

Q. On this tract? A. Yes, sir.

Q. Along First street? A. Yes.

Q. What did you find?
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A. Well, the formation is practically the same; slide

all through there.

Q. How about gravel on the claim?

A. I have never seen any gravel.

Q. Have you looked for it? A. Yes.

Q. What have you done in the way of panning dirt

that has come out of shafts dug there?

A. I panned out of all of them. The first one I panned

from the dump and I couldn't make the raise of any

gold, and the second hole I panned some in the dump,

and some that was taken out of the bucket as it came

up out of the hole, and found nothing there. The third

hole I panned about seven pans out of that two differ-

ent times, and I found nothing there; I panned some in

that as it came out of the shaft and he dumped it on the

dump,

Mr. HELIG.—Cross-examine.

Mr. PRATT.—Q. What is your trade or business?

A. Well, I follow engineering part of the time when

I am not mining; I used to before I came to this coun-

try.

Q. You say you have lived in Alaska for the past five

years? A. Yes.

Q. How much of that time have you put in in mining?

A. I have been engaged in mining since I have been

in here most of the time.

Q. How much of the time have you put in in actual

mining work? A. Two years or better.
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Q. Where?

A. At Nome and up in the Dawson country.

Q. The balance of the three years you have followed

your trade?

A. Part of the time; not altogether.

Q. What is your occupation now?

A. Well, I have not been doing any mining; I have

been looking around the country to see what I could get

hold of.

Q. You have a building on this main street, haven't

you, where you live?

A. I own a half interest in one building there and a

cabin.

Q. Quite a valuable building—a two-story building,

isn't it? A. It doesn't seem to be.

Q. It was quite expensive for you to put it there?

A. Yes; but it seems, though,I can't get out what I

put in it.

Q, We have a suit pending against you and your

partner. A. Yes, sir.

Q. In regard to that one building?

A. Y^es, sir. I bought that building partly finished

at the time. I didn't

—

Q. How far back does that building run?

A. Twenty or twenty-two feet; it is twenty feet in-

side.

Q. How much of a go down is there to the rear?

A. About three feet there, I think.
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Q. Now, you say you noticed the character of the

foundations of some of those buildings having been built

there? A. Yes.

Q. Do you mean to say to the jury, that when they

go down 8 or 10 feet, we will say, that they run onto a

bed that is all rock?

A. Yes, the slide is composed of slab rock and ground-

up rock; there is more or less clay mixed up with it;

there is ground-up stuff in it.

Q. Iyn't it true that the larger proportion of that

stuff you come to in digging those excavations is ground-

up, mixed stuff, rather than slabs or chunks of rock.

A. It is all mixed up.

Q, I am asking you about the proportion. Isn't there

a great deal more of this ground-up, fine stuff?

A. As you go down deeper

—

Q. I asked you where an excavation is made ten feet

deep isn't it true that the bed there appears to be a

larger proportion of ground-up stuff, as compared with

the rocks, what you would call large or small pieces of

rock?

A. It is small compared to what it is on the surface.

Q. I asked you the proportion at the bed after you

dig ten feet.

A. I say it is smaller than it is on the surface, just

ground-up rock.

Q. There is more ground-up rock there than slabs or

pieces of rock?

A. Yes, certainly than there is on the surface.
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Q. How far did they usually go through muck there

with those excavations before they got to the ground-up

rock, and the pieces of rock.

A. I guess there is muck there; in different locations

it is different. Down there where my building stands

the muck I think is over two feet deep. Down further

it is deeper, I couldn't say just as to the depth of it, 5

or 6 feet, I think.

Q. Did you notice the muck in the rear of O'Donnel's

building?

A. 1 was never up there but once, and I judge they

had about six feet of muck there.

Q. That was back nearly a hundred feet from the

street?

A. I think his building is only about 70 or 75 feet

deep.

Q, But there was six feet of muck there?

A. Something like that.

Q. And the balance of it was ground-up stuff?

A. Yes.

Q. Chunks of rock? A. Yes.

Q. And some clay?

A. There is more or less clay mixed with all slide

rock.

Q. Now, Mr. Benson, you say that you have noticed

those draws that come down there where the water has

rushed down over them, where the water comes down

in a flume? A. Yes, sir.
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Q. At the bottom of that is simply the muck, and

that kind of loose stuff has been washed off, and isn't

there just a. bed of fine ground-up matter there.

A. No, sir. Where the water washes down the hill

there are lots of heavy slabs all the way through. You

can walk down there for nearly two hundred feet where

this ditch comes down on those heavy slabs.

Q, There must be something there besides these

slabs?

A. If there is no fine sediment there, it is washed

away.

Q. Where you went to look for the hole you say John

Oaesaden testified to, there is one of those draws in that

vicinity, isn't there?

A. There is no draw on the lower end of the claim

where he testified that shaft was sunk.

Q. There is a draw that comes down toward the

lower end of the claim?

A. The only draw practically that you can call a

draw, is 375 feet from the lower corner where he sunS

his first, shaft. That is practically the only draw. On
the lower end of the claim there are a couple of places

that look like a little slide, but no draw.

Q. They are depressions?

A. Yes, there are little depressions.

Q. At the lower end of the claim?

A. Yes, sir, where the first shaft was sunk.

Q. When the water comes in the spring it rushes
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down there in these depressions in quite a volume,

doesn't it?

A. There would not be a great deal there because

there is no draw there.

Q. I am talking about a depression that you wouldn't

exactly call a draw. Wouldn't the water rush down

there in considerable volume?

A. No, because he was practically at the head of it.

•Q. How do you know he was?

A. I saw the ground.

Q. You don't know with any certainty where he dug

that first hole. From his testimony you didn't know

and you can't tell.

A. He testified at the last trial that he sunk that

prospect hole four feet deep, two hundred feet up the

hill close to the lowrer line. I took a tape measure and

measured up two hundred feet and hunted up there for

that hole.

Q. He was giving estimates then, wasn't he?

A. That is what he gave.

O. Wasn't he telling the jury all the time that he

couldn't be certain about that at all.

A. He said to the best of his knowTledge.

Q. And he said it was right up there in that vicinity,

and in some of those depressions?

A. There is no depression up there; no depression un-

til you come down to where he sunk his shaft.

Q. You say you panned these two last holes, the

deepest ones?
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A. I panned in all three of them.

Q. Did yon pan during the time that the first one

was being- dug? A. Just after it was finished.

Q. Then, if you said a while ago that you panned out

of the bucket as the dirt was coming up out of the first

hole, is that a mistake?

A. You must understand me; in the two last shafts I

panned from the bucket.

Q. I am talking about the second shaft.

A. The second shaft I did pan.

Q. That is the one I want to direct your attention to.

A. Yes.

Q. The second shaft, which was the deep one, that is

the first of the last two, you understand; did you pan

pans of that dirt as it was coming up? A. I did.

Q. How many times.

A. I panned two pans off of that.

Q. Who was there at the time?

A. Mr. Hanlan was there.

Q. Was Mr. Buckley also?

A. I don't remember who was in the hole at the time.

Q. Buckley was on the windlass?

A. Buckley was on the windlass on the last hole when

I went there.

Q. Don't you remember that he took Campbell's place

on the first of the two deep holes?

A. There were several. Mr. Bell worked there also

after that. I don't know just what time Mr. Buckley
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got there, but he was there the other day when I panned

in the lower hole.

Q. Buckley? A. Yes, sir.

Q. Do you remember the occasion of you and Mr. Bell

going up there when they were digging the first of these

two deep holes, and panning, and Mr. Bell getting a

prospect? A. No, sir.

Q. Did you see that?

A. No, sir. Mr. Bell never went there with me.

Q. You know he did do that? A. I don't.

Q. Haven't you heard him say so? A. No, sir.

Q. Did you then get prospects at either time that you

panned?

A. I never raised any gold at either hole.

Q. No colors of any kind? A. No, sir.

Q. Nothing at all? A. No, sir.

Q. Do you know anything about Mr. Bell panning on

this last hole?

A. I don't think that Mr. Bell was there at all when

the last hole was sunk. He went to the Kantishna, and

I don't know what day he left here. I don't know when

he left.

Q. Your partner who was he, isn't his name Bell?

A. Do you mean the Bell at the store? He has never

done any panning.

Q. Are there two Bells over there?

A. Yes. Albert Bell and U. P. Bell. U. P. Bell runs

the store there.

Q He has been there all the time? A. He has.
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Q. Is he interested with you?

A. In the building.

Q. That is the man I am talking about; U. P. Bell

who is defendant with you in that building?

A. I don't know which you mean?

A . Didn't you and he go up there and pan when they

were digging the first one of the two deeper holes, and

didn't he find colors?

A. No, sir. I don't think Mr. Bell has ever been near

either hole; not to my knowledge.

Q. Haven't you heard him say that he went there to

the first two deeper holes and got colors?

A. No, sir.

Q. And that he did that in the presence of Mr. Buck-

ley? A. I know nothing of it.

Q. You don't? A. No, sir.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

P. S. LINCH, a witness on behalf of the defendant, be-

ing called and sworn testified as follows:

Mr. HEILIG.—Q. What is your business?

A. Miner.

Q. How long have you followed that business?

A. I followed placer mining since 1902.

Q. How long have you been out at deary City?

A. I went to Cleary City sometime in October, 1904.
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Q. Do you know where the piece of land is that the

plaintiffs claim as a mining claim? A. Yes, sir.

Q. Have yon been on it? A. Yes, sir.

Q. Have you been pretty well over it?

A. Yes, pretty well over it

Q. Describe to the jury its lay, and its appearance.

A. Well, it is a sidehill claim lying on the right limit

of Cleary creek with some holes sunk on it that those

people have been prospecting on. The timber is cut off

it now. There wTas some timber on it.

Q. What do you find in regard to the out-croppingsi?

A. There is rock sticking out in some places on it;

and some places there is muck.

Q. Have you ever prospected on it?

A. Well, no.

Q. Have you panned on it.

A. I was with Mr. Benson when he panned, but I

didn't pan myself.

Q. You saw him pan? A. Yes,

t$. Where did you see him pan?

A. At this last dump. Those gentlemen were work-

ing there Mr. Buckley and Mr. Hanlan and were taking

out the last thaw. They had removed the boiler. This

was about a week ago. They had stopped operations

and had removed their boiler down town. Mr. Benson

and I went up there and he panned three or four pans

of dirt.

Q. In your presence?

A. Yes, sir, as it came out of the hole, the last thaw.
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Q. What kind of dirt was it?

A. It was a kind of mixed-up stuff like a slide.

Q. What did Mr. Benson find in it according to your

observation?

A. He found nothing in the pans he took.

Q. No gold?

A. He found no gold.

Q. What would you say as to Mr. Benson's ability to

pan from your seeing him?

Mr. PRATT.—We object.

(Objection overruled. Plaintiffs except.)

Mr. HEILIG.—Did he pan carefully?

A. Yes, very carefully.

Q. Did you, yourself, pan anywhere?

A. No, sir, I didn't. I had a sore hand at the time,

and didn't pan.

Q. Have you seen any of those other holes?

A. Yes, sir, I have seen them.

Q. Have you seen the earth and dirt that came out

of the holes? A. Yes, sir.

Q. How about gravel in those shafts?

A. I never seen any of what you would call real wash

gravel in any of the holes. It seems to be a sharp cor-

nered, sharp rock, more like a slide than anything else.

Mr. HEILIG.—Cross-examine.

Mr. PRATT.—Q. Were you familiar with the appear-

ance of the stuff that came out of the holes on the Yar-

nall?
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A. Yes, sir, that is, the general appearance.

Q. Were you there when they were going down be-

fore they got to the pay-dirt?

A. Yes, I believe I was.

Q. How did that compare, the looks of that, with this

up here?

A. It doesn't compare the same, what I seen.

Q. It was similar?

A. No, there is a couple of holes on the right limit of

deary creek down opposite No. 6 that are sunk away

upon the fourth or fifth tier, that show some such rock

as this; people were sinking through, in this last hole,

a kind of reddish or yellowish-colored rock. That is the

only thing that I seen that looked like it. I didn't see

anything in the creek that looked just like it.

Q. The dumps that came up out of the Yarnall

shafts, that is mostly decomposed rock, isn't it; it hasn't

much appearance of gravel, has it?

A. Well, there is some gravel through it too.

Q. Isn't it true that there is very little of what you

call gravel, very seldom that you see a round pebble?

A. There is not so much until you get down.

Q. Until you get down onto the pay-streak?

A. Yes.

Q. You didn't look specially to see?

A. No, I didn't.

Q. In these holes put down on the Oascaden, you

didn't look specially to see whether there might be peb-

bles in that, did you?
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A. Yes, I examined it pretty carefully.

Q. There might have been some pebbly rocks in that

occasionally?

A. There might be too, I wouldn't say about that.

Q. As a matter of fact it is just decomposed country

rock?

A. It looks a good deal like it and I think it is a schist

too sticking out of there.

Q. It is decomposed mica-schist?

A. There is mica-schist sticking out there, and where

the trail is cut upon the hill there it shows this slabby

rock.

Q. Talking about this debris that comes out of these

two deeper holes, isn't it true that after they go through

the muck that the most of the stuff they draw up, as you

saw it there on the dump, is just decomposed mica-schist

rock? A. It is rock, yes.

Q. Decomposed?

A. Well, it is somewhat decomposed, but not a great

deal though.

Q. There wouldn't be very much of the mass of that

dump that would be slide rock, would there?

A. No. There is dirt mixed with it, and stuff.

Q. It is mostly dirt?

A. There is a good deal of dirt mixed with it.

Q. Isn't it true that it is mostly dirt and some rock?

A. That is what it was; dirt and rock.

Q. Some of the rocks, of course, are small and are

worn, are they not?
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A. I didn't notice them ; no they seemed to be a sharp

rock. It doesn't show any wash that I can see hardly at

all, only on the surface where it was washed down the

gulch. There is one little draw here, there is a wash

that comes down here. When it rains there is a heavy

flow of water comes down at times, but it is three or

four hundred feet from the end line.

Q. The bottom of that is decomposed stuff?

A. There is sediment washed down through the moss

and tundra there.

Q. It is fine stuff that you will find where water runs

over anywhere? A. Yes, sir.

Q. Are you familiar with the Freeman bench?

A. Well, I have been on the Freeman bench and

went across it. I have never been around their work-

ings on the Freeman bench, and don't know much about

it.

Q. Don't you know they have started work above this

main street on the Freeman bench?

Mr. HEILIG.—I object to that.

The COURT.—I will permit them to show the charac-

ter of material that comes out of it as compared with

this.

Mr. PRATT.—What do you say about that?

WITNESS.—About this work?

Mr. PRATT.—Yes, up the hill above that main street

that runs straight down through there.
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A. It is something I don't know anything about. I

never seen it.

Q. You know that they did work just below the

street?

A. Last winter there was a shaft sunk up towards

the spring, that is there. Whether that is on the Free-

man bench, or not, I don't know; it was along as you

went, to the water hole there.

Q. Is that up as high as that main street that runs

through there, or higher up? A. Higher.

Q. What was the character and appearance of the

debris that was brought out of that shaft as compared

with this that we are taking out of these two?

A. I didn't examine that as close as I did this.

Q. It looked similar to this that you saw in these two

holes?

A. No. It didn't. I never noticed this red appear-

ance in it; that is, in this hole.

Q. How is that?

A. I never noticed the red appearance in the color

of the dirt that I noticed in this.

Q. There was more red appearance in this

—

A. In the lower one, or last hole upon the Oascaden.

Q. Outside of the difference in color, the general char-

acter of the debris was similar in this hole on the Free-

man above the street, and the debris that comes out of

these two shafts upon the Oascaden?
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A. Well, I didn't examine them close enough to state

much about that, they have abandoned that hole.

Q. Do you know how much of a dump was taken out

of that one on the Freeman that I am now talking about?

A. A dump?

Q. Yes. A. They sunk a shaft there.

Q. Do you know to what depth? A. No, I don't.

Q. Do you know whether it was just a slight excava-

tion, or quite deep? Could you tell by the dump?

A. I should judge it was quite a depth, but I don't

know.

Q. About how far would you judge it to be from the

looks of the dump?

A. I couldn't tell that very well; I was not interested

to know anything about it; I didn't pay much attention

to it.

Q. Do you know anything about the dumps and the

shafts on the third bench tier just below the Oascaden?

A. No, I don't.

Q. You know there are dumps there, don't you?

A. I believe there are some old prospect holes down

there, but I ain't sure though.

Q. Do you know Mr. Craley sinking an eighty foot

shaft there? A. No, sir, I don't know.

Q. On the third tier of benches just below the Oasca-

den? A. I don't know.

Q. You know, do you not, that there is quite a large

dump there?
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A. I know there are some shafts there.

Q. I asked you if there is not quite a large dump on

the third tier of benches, just below the Cascaden?

A. I haven't noticed it. but there might be. I know

there are some dumps, or old shafts there, but I don't

know whether it is on the third or fourth tier. I never

took any particular notice of it.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

Mr. HEILIG.—With the exception of two witnesses

taken at the last hearing which has been transcribed by

the stenographer, and which, under stipulation, with

plaintiffs' attorneys, I will read, we will rest our case.

I will read the testimony of Thomas Hanlan who was a

witness at the last trial, but is not present; also, the

testimony of Harry Buro.

Mr. Heilig reads as testimony on behalf of the defend-

ant, the testimony of Thomas Hanlan as follows:

THOMAS HANLAN, a witness on behalf of the de-

fendant, being first duly sworn, testified as follows:

Mr. HEILIG.—Q. What is your first name?

A. Thomas Hanlan.

Q. You were employed by Mr. Steel there to sink a

hole? A. Yes.

Q. Who was employed with you?

A. My brother.
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Q. What is his mime? A. William Hanlan.

Q, Where did you sink that hole?

A. Right on the uphill side of the street on the lower

end on the claim, I believe it was.

Q. In Gates City? A. Yes, sir.

Q. That was supposed to be on what was called the

Cascaden claim? A. Yes, sir.

Q. How deep did you sink the hole?

A. I think about—I never measured 1—from seven to

eight feet.

Q. What kind of earth did you find in the hole?

A. I went through four feet of muck and two feet

of kind of slide rock, or two and a half, and went about

a foot and a half into what they called bedrock.

Q, What was the nature of the bedrock?

A. A kind of mica-schist; on the uphill part of the

claim was kind of mica-schist, and in the upper part of

the hole was a red kind of stuff.

Q. Did you pan any of the dirt you found there?

A. I panned two pans.

Q. What did you find? A. I found nothing.

Q. Did your brother pan any?

A. He panned one pan when I was there.

Q. WT
hat did he find?

A. He found nothing in the pan I seen him pan.

Q. WT

as Mr. Steel there when you sunk that hole?

A. Very seldom; he was only there once when I was

there.
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Q. Was he there when you panned at any time?

A. No, sir.

Q. Did your brother find anything at all; at any

time that you know of?

A. Yes, sir; he told me when I went back to the

cabin, I went back down town when the hole was cleaned

out when I finished and when I came back he told me

he found a good prospect in the ground.

Q. After you got to the bottom of that hole, did Mr.

Steel go there to investigate?

A. No, sir. I don't think he was up there; he was

away somewhere, I didn't see him at all.

Q,. Did Mr. Steel go there when you got to the bottom

of the hole and send you away?

A. No, sir. I didn't see Mr. Steel at all until I got

up and washed myself and went down town after I got

through putting the hole to bedrock.

Q. Then did you come back to the hole?

A. Yes, I come back; I went down town and come

back again then there was quite a lot of people around

the hole.

Q. Was Mr. Steel there then?

A. Yes, sir, he was there then.

Q, Did your brother then take a pan of dirt out of

the hole?

A. He had already taken it out when I got back and

the panning was done.

Q. Had he been away up the hill?

A. I think he was, but I couldn't swear to it.
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Q. Did he tell you he had?

A. I believe he told me he had been up the hill a

piece.

Q. After he came back he took out a pan of dirt?

A. Yes, sir.

Q. Did he wash up that pan of dirt?

A. Yes, sir.

Q. Where is your brother?

A. When I left Cleary City he was working on the

lower hole for Mr. Steel.

Q. Did you see him wash that last pan of dirt?

A. No, sir; I was not there at all.

Q. Did he wash any after he washed this pan in

which he found some prospects.

A. He told me he panned a couple of pans after he

found the prospect, panned one pan and they weighed

it and it weighed thirteen cents. He told me he panned

more and got smaller prospects. I don't remember what

'he said was in the last pans.

Q. Who was with him when he panned this thirteen

cent pan? A. I understood he was alone.

Q. Have you had any experience as a miner in that

locality?

A. No, sir, I have only been out on Cleary creek about

three weeks. I worked about four or five shafts up on

No. 1 Below Slide Claim driving points.

Q. Where were you when Mr. Steel employed you to

sink holes?

A. I was staying there in Cleary City.
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(Testimony of Thomas Hanlan.)

Q. He came to you and told you that he wanted you

to put down a hole to bedrock?

A. No, sir. He got my brother to sink the hole and

my brother employed me to help him.

Mr. HEILIG—That is all. Cross-examine.

Cross-examination.

Mr. PRATT.—Q. Did you see the boy by the name

of Eddie Swafford pan there?

A. No, sir. I seen an Italian boy that had a little

gold in a pan that he claimed he panned there, but I

didn't see him pan it.

Q. Did you see him pan on the bottom of the hole?

A. No, sir.

Q. Had the water run in there, or hadn't it?

A. No, sir, it was clear of water while I was around

there. I never went back to the hole after I left the

last time.

Q. Did you pan in that hole that day?

A. I panned the morning that we got to bedrock.

Q. Did your brother pan that same day?

A. He panned one pan that morning before Mr. Steel

come around and I panned two pans.

Q. Did he afterwards pan more; further?

A. Yes, sir, so he claimed.

Q. And he told you about the result?

A. Yes, sir.

Q. Where was this boy that you say had a prospect

in a pan? Where was he with reference to this hole?
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(Testimony of Thomas Hanlan.)

A. I didn't see him at all when I was around there

first.

Q. Where was he when you did see him? Was he

there at the hole?

A. No, sir. I was standing in the street talking to

a lady and he came over and showed his prospects.

Q. He came right across from the hole?

A. Yes, sir; right across from his mother's house.

Q. He had a prospect in his pan?

A. Yes, sir, a few colors.

Q. And the pan showed it had just been used, and

he had the first pan panning?

A. It looked as though it had just been panned.

Q. Did you people after that throw in some of that

dump so people wouldn't fall into it—fall into the hole

—

to cover it over?

A. I was going to work for myself and I just helped

him to remove the boiler and I left there altogether and

never was around the hole after.

Q. You don't know whether you or your brother,

that same evening after you quit work, filled the hole

or partially filled it in and covered it over with brush,

so nobody would fall in and hurt themseles?

A. I know he covered it with brush.

Q. And you don't know about his filling in the

ground? A. No; I don't think he did.

Q. You were not about the hole all the time, were

you ?
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(Testimony of Thomas Hanlan.)

A. Since the time I got down to bedrock and came

up and quit I never was around the hole.

Q. You didn't assist your brother in covering it with

brush?

A. I believe I did; I helped him get a couple of bails

of brush. Outside of that and helping him move the

boiler was the only times I was at the hole after I quit.

Q. He had everything to do with fixing that hole so

nobody would get hurt?

A. Yes, sir, he had all to do with it.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

Mr. HEILIG reads the testimony of HARRY BURO,
witness on behalf of the defendant:

Mr. HEILIG.—Q, Have vou been working out on

Cleary creek? A. I have.

Q. Since when?

A. Oh, since last spring, two years ago.

Q. Of 1903? A. Yes.

Q. Were you working out there in April and May,

1904? A. Yes.

Q. Where were you working?

A. Two Below Creek Claim.

Q. Do you know John Gascaden? A. I do.

Q. How long have you known him?

A. Two years ago this summer.

Q. Did you ever see him out there? A. Oh, yes.
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(Testimony of Harry Buro.)

Q. Frequently? A. Yes.

Q. Did he at any time bring to you pans of gravel

and wash them before you? A. Yes, he did.

Q. Did he find any gold in them? A. Oh, yes.

i}. Where did he get them do you know?

A. On the claim, I giiess where he worked mostly.

Q. Where were you working?

A. On No. 2 Below Creek Claim so far as I remember.

Q. Do you know of his getting any gravel on this side

hill that he claims as this Cascaden Claim?

A. I have not seen any gravel.

Q. You never saw any gravel there?

A. Not that I remember about.

Mr. HEILG.—Cross-examine.

Mr. PRATT.—Q. Mr. Buro, did you ever go up there

o:: his claim to look for gravel?

A. No, not to look for gravel.

Q. He and you were living in a cabin on No. 2 Below,

weren't you? A. Yes, sir.

Q. You remember the time it was talked over there

that a discovery was necessary— the question of a dis-

< very between Seigler and Hilty?

A. I don't remember, no.

Q. Your memory isn't good at all?

A. Liable not to be.

•}. Don't you remember of John Cascaden stating to

you boys there, that he had to go to work and discover

on his oround?
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(Testimony of Harry Buro.)

A. No, I didn't hear him say that.

Q, Don't yon know that he went out there with that

pan to do that? A. No.

Q. He may have done so? A. He may.

Q. You know he was panning* dirt there above that

dam that,you k£d? A. What dirt?

Q. You know that he panned dirt in pans, don't you?

A. Yes.

Q, Didn't you see him go down the hole with pans?

A. No.

Q. Are you sure of that?

A. Yes, sir, I am pretty sure of it.

(). Do you know where he got the dirt from in other

instances when you saw him pan?

A. Around where?

Q. Above that dam?

A. I see him pan there.

Q. Where did you see him pan? A. In the cabin.

|Q. I am talking about after the water began to run

in April and May? A. He may have panned outside.

Q, Don't you know that he got some dirt up on his

claim and brought it down there and panned it?

A. No, I haven't seen it.

O. Isn't that your understanding that he went up

there and got dirt and panned it there and found colors.

Mr. HEILIG.—We object to that.

A. Not that I remember. I don't know if he got it

up there or not.
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(Testimony of Harry Bnro.)

Q. You know he claimed lie got it up there?

A. He hasn't told me.

Q. Didn't he then tell you? A. No.

(J. Hi 1 was panning in the water in that dam that

came from that gulch off of his claim?

A. No, I haven't seen him pan there.

Q. Where did you see him pan in April and May?

A. In the cabin sometimes and outside.

Q. When he would be panning outside, where would

it be?

A. Almost anywhere where there was lots of water.

Q. Didn't you have this gulch dammed that came off

tin's claim? A. Of course, we had it dammed.

Q. Wasn't that a convenient place to pan?

A. Not very convenient; no it was out of the way if

yon wanted to pan dirt on the Creek Claim.

Q. Suppose he had gone up to his claim now and got

a pan of dirt, wouldn't that have been a convenient place

for Irim to go down and pan it? A. Yes, sir.

O, Didn't he do that?

A. I didn't see him do that.

Q. Don't you know that he did?

A. I don't know.

Q. Don't you think that he did?

A. He was liable to.

Q. That is pretty good likely placer mining ground,

tic lower part of his claim, isn't it?

A. I don't know exactly where his lines are.
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( Testimon v of Harry Buro.)

Q. His lines are partly below the lower side of Front

Avenue.

A. That is liable to be all right.

Q. Yon are a pretty good miner yourself, aren't you,

Mr. Buro? Had a good deal of experience?

1

. nave had a little experience, yes.

Q. If you could get a hold of that Cascaden placer

there for placer mining purposes you would like to have

it wouldn't you? A. I don't think so, no.

Q. Suppose there was not anybody on the ground,

there was not any controversy about it, you would like

to have it?

A. Well, I don't know if I would, or not.

0. Didn't you say a little bit ago that it was pretty

likely looking ground the lower part?

A. If the lines are where you said; but I don't know

if they are.

Q. If the liner, are there it is pretty good placer

ground?

Mr. HEILIG.—We object as indefinite; he says the

lines are below the street.

Mr. PltATT.—If the southwest line is one hundred

feet below the upper side of the street; you remember

where that southwest line is?

A. Xo, I don't know the lines of the claim at all, or

. e they are.

Q. If the south line would cross Front Avenue fur-
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ther up the street than O'Donnell's, pass along up there,

do you understand where that would be?

A. I am not acquainted with the town very much,

but I guess I can place it about,

Q. You know about where that line would come ac-

cording to that course? A. Yes.

Q. That would leave some pretty likely looking

placer ground in the lower part of that claim?

A. Yes, it is liable to.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

TIM BUCKLEY, a witness on behalf of plaintiff, being

called and sworn, testified as follows:

Mr. PRATT.—Q. What is your occupation?

A. Miner.

Q. Have you done any mining work on the Oascaden

placer, at Gates City? A. Yes.

Q. When?

A. About two months ago—I have been mining there.

Q. Whose place did you take?

A. Pat. Campbell's.

Q. Which one of the two deeper holes on that claim

was Mr. Hanlan at work at when you commenced work-

ing? A. Sir?

Q. Which one of them? A. The second hole.

Q. I mean of the two deeper ones.
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(Testimony of Tim Buckley.)

A. First one upstream.

Q. How far down was it when you commenced work?

A. About thirteen feet.

Q. How long did you continue to work there?

A. I worked there until it was about twenty-one feet

Q. Did you at any time while you were working

there, test that ground for gold?

A. Yes, I took a pan off the dump and panned it and

I got about three or four cents, more or less maybe.

Q. Did you take any other pans?

A. No, but I seen a man pan there and Campbell he

found about the same prospect there.

Q. What was his name? A. Charlie Sweeney.

Q. Do you remember at any time of a man by the

name of Bell or Mr. Benson coming up there and pan-

ning? A. They panned in the last hole.

Q. Which one?

A. The down stream; the last hole.

Q. What was his name?

A. Mr. Benson came up there and panned and Mr.

Raynor was looking at him.

Q. Did they even get colors?

A. No, they didn't even get anything in the last hole.

Q. Was there anybody else; did any of those townsite

people come up there to the first of the two deeper

holes, besides Mr. Sweeney? A. No.

(Question continued.) And panned that you know of?

A. No, that's the only one. Mr. Benson panned in
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the last hole and found nothing and went over to the

other dump, or second hole, and panned, and said he

found a few colors.

Q. Benson went over to the second hole?

A. Yes, sir. I was on the windlass, and he did not

show me the colors, but he told me he found them.

Q. Mr. Benson told you he found colors?

A. Yes, sir, that he found a few colors.

Q. When was that?

A. Oh, about two weeks, two or three weeks ago,

something about there.

Q. About how deep is that last hole?

A. About twenty-seven feet.

Q. What kind of looking material were you hoisting

at the last?

A. Kind of schist; broken-up stuff.

Q. Any clay?

A. Yes, sir, lots of clay, sticky stuff.

Q. Any red sand? A. No red sand.

Q. How deep is the muck in that second hole?

A. From seven to nine feet; I judge about nine feet.

Q. In each of these two deeper ones?

A. About seven in the second and nine in the third

hole.

Mr. PEATT.—Cross-examine.

Mr. HEILIG—Q. How often did you pan, Mr. Buck-

ley?
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(Testimony of Tim Buckley.)

A. I panned one pan in the first hole and found gold

in it, in the dump that came out.

Q. Was anybody with you at the time?

A. Yes, Mr. Hanlan was there.

Q. Where did you get that? Out of the bottom of

the shaft?

A. No. In the dump from the dirt that they took

out.

Q. That is all you panned?

A. Yes, that is all, one pan. I saw another pan

panned by Mr. Sweeney.

Q. In this pan that you panned you say you got out

—

A. I got from three to five cents.

Q. You said three or four?

A. Three or four or five, something around that,

maybe a little more or less.

Q. How do you know it was three cents.

A. I don't know. I saw it in the pan and judged it

was about that.

Q. You just guessed that?

A. Yes, about eight or nine coarse colors, some of

them maybe half a cent.

Q. They are not very fine?

A. No, not very fine. They are a little coarse.

Q. Where did you pan it?

A. I panned it in a slough that was near the boiler.

There was a water hole there.

Q. What did you do with it? !

A. I dumped it away.
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Q. Were you sent to pan?

A. No, I was working on the windlass and Sweeney

came up and said he had found a prospect, and I didn't

think there was anything in it, and I panned myself

and found prospects.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

Mr. PRATT.—Plaintiff rests.

Testimony closed.

The above was all the oral and documentary testimony

introduced at the trial.

(At request of counsel for plaintiff, counsel for de-

fendant consenting, the jury are excused during the

argument on motion of plaintiffs to instruct jury to bring

in verdict for plaintiffs. Thereupon Mr. Pratt makes

the following motion:)

By Mr. PRATT.—I wish to submit again the instruc-

tions that were submitted at the former trial for a

direction to the jury to return a verdict for the plaintiffs.

The COURT.—You refer to the paper here marked

"Directions to find verdict for plaintiffs" offered in this

action on July 8th? You desire to tender that again?

Mr. PRATT.

—

Yes, I tender all special instructions

that were tendered at the former trial and those that

are on file that have been tendered at this trial. I want

the record to show that.
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The COURT.—Let the record show that.

(Motion argued by respective counsel and denied, and
plaintiffs except.)
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The COURT.—Let the record show that.

(Motion argued by respective counsel and denied, and
plaintiffs except.)
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The COURT.—Let the record show that.

(Motion argued by respective counsel and denied, and
plaintiffs except.)
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The Court then instructed the jury in writing as follows

:

[Title of Court and Cause.]

Instructions to Jury.

Gentlemen of the Jury:

1st.—This is an action in ejectment wherein the plain-

tiffs sue to recover from the defendant the possession

of lot number thirty-three in block number one, together

with a log cabin thereon situate, and the south sixteen

feet by thirty feet in depth fronting on First avenue,

and lot number forty-five in block number two, together

with the cabin situate thereon, all in the town com-

monly known as Gates City, in the Fairbanks Record-

ing District, Territory of Alaska, as said lots and blocks

appear on the plat of said town prepared by R. A. Jack-

son, 0. E., on January 19, 1905, and introduced in evi-

dence in this case. The plaintiffs in their complaint

say that they are and at all times since April 15, 1904,

were in the possession and the owners in fee of the

ground embraced in the said lots and parts of lots, and

of the cabins on the same as againr;, all persons other

than the United States, and to prove such ownership,

have submitted evidence to show the location of a valid

placer mining claim, made by the plaintiff, John Casca-

den, on January 5, 1901, embracing the ground in dis-

pute, and subsequent conveyances of interests in the

said placer mining claim to the other plaintiffs; said

placer location being known as Hillside or second tier

bench claim off No. 2 Below Discovery, right limit,

on Cleary creek in the said district and territory.

The defendant in his answer denies the claims of the
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plaintiffs, and admits that in September, 1904, he went

upon the lot and part of lot described in plaintiffs' com-

plaint and built the cabins described therein, and has

since occupied and possessed the same and claims the

right to use, occupy and possess the same by reason of

location, and alleges that the ground was at the time

of his entry a portion of the unoccupied and unappro-

priated public domain of the United States, and also

claims to possess, use and occupy the same under the

townsite laws of the United States.

2d.—You are instructed that whenever a citizen of

the United States shall make a placer mining location

upon the unoccupied and unappropriated public lands

of the United States, and shall comply with the essen-

tial requirements of the law in locating such placer min-

ing claim, that the land included within the exterior

boundaries of said placer mining location is thereby seg-

regated from the public domain and becomes the prop-

erty of the locator, and that he is thereafter, and so

long as he shall continue to do the annual assessment

work in compliance with the United States statutes,

regarded as the owner of such placer mining claim to

the same extent as if he held a patent therefor from

the United States. And in his case, if you shall find

from a preponderance of the testimony that the plain-

tiff, John Cascaden, made a valid location of the said

placer mining claim in the winter and spring of 1904,

and since said date the other plaintiffs have become

part owners thereof by deed, and that after the date

of said valid location and in September, 1904, this de-
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fondant went within the exterior boundaries of the said

placer mining claim, and erected on lots thereon the

log cabins described in the complaint, and refused to re-

move therefrom upon the demand of the plaintiffs made

prior to the commencement of this suit, and asserted a

right or claim to the possession thereof in himself un-

der the townsite laws of the United States, and by

mere use and occupation thereof, then I instruct you that

your verdict should be for the plaintiffs for the pos-

session of the said lots and cabins, and a reasonable

rental value thereof as shown by the testimony.

3d.—You are instructed that the burden of proof is

upon the plaintiffs to show that they have the right to

the possession of this ground; the burden is upon them

to show that John Cascaden, at the time and place men-

tioned in the complaint located this ground as a placer

mining claim, and that he complied with the United

States statutes in all and essential elements required

to made a valid mining location.

4th.—To make a valid location of a placer mining

claim in Alaska, the locator must do and perform at

least three essential and necessary acts: 1. He must so

mark the boundaries of his location, either by stakes

or other permanent and visible monuments, so that the

boundaries thereof can be readily traced; 2. He must

within ninety days after making the discovery of the

claim, record a notice of location thereof in the office

of the commissioner and recorder in and for the pre-

cinct in which the claim is located, in which he shall de-

scribe the claim with reasonable certainty; and 3. He
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must make a discovery of gold or other mineral upon

the ground included within his claim. If you shall find

from a preponderance of the evidence in this case that

the placer mining claim in dispute was located by John

Cascaden on or about January 5, 1904, and was staked

and marked by him on that day so that its boundaries

could be readily traced, and thereafter and within ninety

days he caused a notice of 'the location thereof to be

filed and recorded in the office of the recorder in the

precinct in which such claim was located, but that no

discovery of gold was made thereon until the latter part

of April, or the first part of May, 1904, but before any

intervening rights had attached to the ground, and that

then the said Cascaden did make a discovery of gold

or other mineral on the claim as hereinafter defined to

you, then you are instructed that the location would be

valid after the date of the discovery, if a discovery was

made at that time.

5th.—You are instructed that the legal life of a placer

mining claim in Alaska begins with the discovery by

the locator of gold or other valuable mineral thereon.

Though a locator may so mark a tract of ground on the

public domain containing twenty acres or less, by set-

ting stakes or other monuments, or otherwise so mark-

ing the boundaries thereof that they can be readily

traced, and shall within ninety days thereafter file for

record and cause to be recorded in the office of the com-

missioner and recorder in the precinct in which such

claim is located, a notice describing his said claim, still

both such marking and recording do not legally con-



vs. Joseph Bortolis. 211

statute a valid mining location—it does not become such

a legal and valid location as to segregate the ground and

reserve it for mining purposes until the discovery of

gold or other mineral thereon.

6th.—What is "discovery"? What finding of mineral

on a placer mining claim is sufficient to satisfy that

clause of the statute which provides that "no location of

a mining claim shall be made until the discovery" of

the mineral within the limits of the claim located. Sees.

2320, 2329, R. S.

This inquiry is partly answered by the terms of sec-

tion 2318, of the Revised Statutes of the United States

in the following language: "See. 2318. In all cases,

lands valuable for mineral shall be reserved for sale,

except as otherwise expressly directed by law." It is

only lands valuable for mineral which are reserved from

sale for disposal under the mineral laws. Lands not

valuable for mineral are not so reserved, and may, if

otherwise unappropriated and unoccupied be settled

upon, used and occupied for townsite or business pur-

poses or taken under the homestead or other laws for

the settlement and sale of the public domain. Lands

valuable for mineral are lands having value or worth

for the mineral contained therein; lands containing min-

eral in such quantity as to pay a reasonable profit upon

the capital and labor necessary to extract the mineral

therefrom. Any other lands would have no value for

mineral, and are not such as the statute contemplates

reserving from sale for disposition under the mineral

laws of the United States.
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What is necessary to constitute a discovery of mineral

is not prescribed by statute, but mere indications of the

presence of mineral is not enough, but the presence of

mineral must be clearly ascertained, and be of such ex-

tent as to render the land more valuable on that ac-

count and justify their exploration. The mere indica-

tion or presence of gold is not sufficient to establish the

existence of a valuable mine; the mineral must exist

in such quantities as to justify expenditure of money

for the development of the mine and the extraction of

the mineral. It is not every placer claim which may

show traces of gold or other mineral that is exempted

from sale, but those only which possess those minerals

in such quantities as to enhance the value of the land

and invite the expenditure of time and money for their

development. No purpose or policy of the mining law

would be subserved by excepting from sale and patent

placer ground which would yield no remunerative re-

turn for labor expended upon it.

Where minerals have been found upon placer claim,

and the evidence thereof is of such a character that a

person of ordinary prudence would be justified in the

further expenditure of his labor and means, with a rear

sonable prospect of success, in developing a valuable

mine, the requirements of the statute have been met.

To hold otherwise would tend to make of little avail,

if not entirely nugatory, that provision of the law

whereby "all valuable mineral deposits in lands belong-

ing to the United States * * * are * * * declared to be

free and open to exploration and purchase.
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It is not a fair criterion that the locator says he is

willing to farther expend his labor and means in seek-

ing1 for mineral thereon. The question should not be

left to his arbitrary will or statement, but the facts

which are within the observation of the discoverer, and

which induce him to locate, should be such as to justify

a man of ordinary prudence not necessarily a skilled

miner, in the expenditure of his time and money in the

development of the property.

Even in a contest between 'two mineral claimants for

priority, there must be such a discovery of mineral as

gives reasonable evidence of the fact that the ground con-

taining it is valuable for such mining. Mere slight in-

dications of the existence of mineral in the ground, a

mere possibility that it contains gold, is not enough to

justify a prudent person in the expenditure of money

and labor in its exploration.

In the case at bar the contest is between a mineral

claimant and one who claims the use and occupation of

a small portion or lot of the placer claim under the

townsite law; the suit is brought by the mineral claimant

to eject the town lot claimant from his claim, and in

such cases the burden of proving the mineral character

of the land is upon the mineral claimant—the plaintiffs

in this case. You are instructed that in this case a less

liberal rule prevails than where the contest is between

two persons both claiming under the mineral law, and

both asserting that the land is mineral. In this case

the plaintiffs—the mineral claimants, must prove from

the evidence, with reasonable clearness that the land
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is valuable for mineral purposes—that is that for the

labor and capital expended in working- it the land will

yield a reasonable profit, and unless they do so you

should find for the defendant.

The mere finding of a color or colors of gold, or a

cent's worth, or even thirteen cents' worth, is not of it-

self sufficient to constitute a discovery, or to prove that

the land is valuable for mineral working. There must be

such a discovery of mineral on the claims as to satisfy

you that an ordinarily prudent man, not necessarily a

miner, would be justified in expending his time and labor

thereon in the development of the property; and unless

you are so satisfied, in this case, by a fair preponder-

ance of the evidence you should find a verdict for the

defendant.

I may only add that this definition of discovery is

based upon the language of the Supreme Court of the

United States in the case of Chrismen v. Miller, 197 U.

S. 313, decided April 3, 1905.

In this case, gentlemen of the jury, the plaintiffs must

prove to your satisfaction by a preponderance of the evi-

dence that at the time of the location of the placer min-

ing claim, by John Cascaden: (1) He marked the loca-

tion with stakes or other permanent monuments, so that

its boundaries could be readily traced; (2) that within

ninety days after such discovery of the claim he filed a

notice of location in the office of the commissioner and

recorder in the precinct where the claim lies, describing

the claim; and (3) that prior to the date of bringing this

action, to wit, March 20, 1905, he or his co-owners or
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their employees for them, made such a discovery and

finding of gold thereon as would justify an ordinarily

prudent person in expending- labor thereon in further

development of the mine, and (4) that the said mining

claim, at the date of bringing this action was valuable

for mining the gold thereon.

And you are instructed that unless you do find each

of these four essential elements by a preponderance of

the evidence in this case, you should find a verdict for

the defendant if you shall find that the plaintiffs have

established each of these four elements by a preponder-

ance of the evidence yon should find a verdict for the

plaintiffs.

Gth. You are instructed that the owners of a valid

placer mining claim may make any use or disposition of

the surface of their claim that they see fit to make, and

they would have the lawrful right to lease any part of the

surface within their boundaries, not necessary for the

working of the mine, for residence or business purposes,

and such leasing would in no wise affect the validity of

such mining location. If, therefore, you find from a pre-

ponderance of the testimony that the plaintiffs are the

owners of a valid mining location as described above,

within which the cabins claimed by defendant are sit-

uated, and that plaintiffs have heretofore leased por-

tions of said placer mining claim to others, that fact

does not make against the title or ownership of the

plaintiffs, and should be given no weight by you against

them.

7th. The complaint in this case alleges that the de-
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fendant is in possession of the lots at the time of bring-

ing this action from which plaintiffs seek to eject them;

defendant admits that he was so in possession at the

time, and alleges that he entered thereon in September,

1904, and has ever since remained in actual possssion

thereof; and alleges in his answer that at the time of his

entry the land was vacant, unappropriated public land

belonging to the United States, and that he entered

thereon, and has the use and occupation thereof under

the townsite laws of the United States.

You are instructed that such entry upon vacant, un-

appropriated land of the United States, and the con-

tinual peaceable possession thereof by the defendant is

not unlawful, and is sufficient to justify his continued

possession, unless you shall find by a fair preponderance

of the evidence that at the time of bringing this suit the

plaintiffs had a better right and title to the ground than

the defendant had, by reason of a prior valid mining

location. If you shall not find that the plaintiffs had the

right to the possession of the ground at the time of

bringing this suit, by reason of their having a prior

valid placer mining location, as hereinabove described

to you, then you should find for the defendant.

8th. This is an action in ejectment, and you are in-

structed that the plaintiffs must recover, if at all, upon

the strength of their own title and not upon the weak-

ness of that of the defendant, and unless you shall find

that at the time the plaintiffs brought this action they

were entitled to the possession of the two lots by reason

of the same being within a prior valid mining location
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owned by them, then you should find for the defendant

without regard to the character of the defendant's title,

since mere occupation is sufficient as against no better

title.

9th. You are instructed that the plaintiffs base their

right to recover in this action upon the alleged fact that

prior to the time when the defendant entered upon this

land they had made a valid placer mining- location em-

bracing the lots claimed by the defendant; you are in-

structed that the plaintiffs have made no claim to this

ground under the townsite laws of the United States,

and you are instructed that the mere fact that they have

made or filed a plat of the gTound showing the location

of lots, blocks, streets and alleys thereon, does not give

them any right to recover in this action, and that unless

you shall find that the plaintiffs are entitled to recover

by reason of having made a valid prior mining location

embracing the lots claimed by the defendant, you must

find for the defendant.

10th. The law of the case is contained in these in-

structions for which the Court is responsible, and it is

your duty to follow it in applying the law to the facts in

this case. In reference to the facts, however, you are

the sole and exclusive judges of what the testimony;

proves or disproves; it is for you to say what weight

you will give to the testimony of any witness who has

testified in your presence: You are the exclusive judges

of the credibility of all witnesses appearing before you.

You have the right, and it is your duty, to take into con-

sideration the interest of any witness appearing before



218 John Casca<l<)i et al.

you in the final result of the suit; his intelligence and

his bias for or prejudice against either of the parties,

his means of knowledge concerning the matters and

things about which he testifies, and his demeanor while

on the witness stand. You are bound to believe a

greater number of witnesses against a less number, if

the testimony of the less number seems to you to be

more reasonable and convincing than that of the larger

number. Your verdict should rest solely upon the evi-

dence in the case, and the law as given to you by the

Court in these instructions.

11th. You are further instructed that a witness will-

fully false in one part of his testimony may be distrusted

by you in other parts; and you are instructed that if you

shall believe that if any witness in this case has willfully

sworn falsely in one part of his testimony you may dis-

trust, him in other parts; you should carefully weigh

and give effect to all evidence in this case which you be-

lieve to be truthful, and you should not give effect to

any evidence in this case which you believe to be false,

if any such there be.

12th. You are also instructed 'that if you shall find

a verdict for the plaintiffs in this case you should also

determine from the evidence in the case whether or not

the plaintiffs have suffered damages by reason of the de-

fendant's withholding the lots in question from them.

The plaintiffs would, in such event, be entitled to re-

cover a verdict for the reasonable rental value of the

lots for the time from September, 1904, to this date, and

you should, if you find for the plaintiffs, determine such
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amount by your verdict. Yon are instructed, however,

that when permanent improvements have been made

upon the property by the defendant, holding under colop

of title adversely to the plaintiffs, in good faith, the

value thereof at the time of trial not exceeding such

damages shall be allowed as a setoff. And in this case

before you should return a verdict for damages against

the defendant for the damages or rental value of the

property from September, 1904, to this date, you must

find from the evidence that the damages; exceed the value

of the permanent improvements put thereon by the de-

fendant. You should find damages only in the sums

which the damages exceed the value of his improvements

in any event.

13th. Herewith I hand you two forms of verdict; one

in favor of the plaintiff, and the other in favor of the

defendant. When you shall have determined whether

you will find for the plaintiff or for the defendant, you

will sign that one upon which you agree and return the

same into court as your verdict in this case.

Fairbanks, Alaska, August 24, 1905.

GIVEN.

JAMES WICKERSHAM,
District Judge.

[Endorsement]: No. 259. John Cascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl M.

Johanson, Plaintiffs, vs. Joseph Bartolis, Defendant.

Instructions to Jury. Given August 24th, 1905. James

Wickersham, Judge. Filed in the District Court, Dis-



220 John Cascade® et ah

trict of Alaska, Third Division. August 24, 1905. E. J.

Stier, Clerk.

Mr. PRATT.—I don't know that it is possible at this

time to take sufficient exceptions

—

The COURT.—They are numbered, Mr. Pratt.

Mr. PRATT.—The plaintiffs except to the sixth in-

struction wherein the Court attempts to define discov-

ery, for the reason that it is contradictory, part of it

consisting1 of definitions probably taken from the word-

ing of decisions of the Supreme Court of the United

States that are proper enough; part of it is composed

of assumptions of facts that were not proven at all in

the case; and, taken as a whole, it is misleading and

contradictory.

Plaintiffs also except to that part of the instruction

where the Court invades the province of the jury in the

matter of singling out items of testimony as to the

amount of gold found, and declaring as a matter of law

that that is or is not a discovery.

Plaintiffs except to the ninth instruction as utterly

inapplicable to any of the facts in this case.

Plaintiffs except to the twelfth instruction, for the

reason that the answer does not make any claim under

the Act for any improvements.

There may be other instructions here that I would like

to except to, but I cannot at this time keep the jury

waiting until I find them, and I ask the Court now, under

the code, to give me time, say until Saturday, to reduce

these exceptions to writing, and to file them with the
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Court, it being- impossible and impracticable for me at

this time to make the specific objections and point out

the reasons for them because I cannot find them quick

enough there is too much of it. The matters I have

called attention to are the principal ones. I will, how-

ever, at this time formally take exceptions, in addition

to> the ones already excepted to, to the seventh, eighth

and tenth instructions.

There is one of these instructions and I do not know

its number that attempts to cover the law as to the right

of the defendant to raise the question of comparative

value for mineral purposes and townsite purposes. That

I except to as being utterly inapplicable for the reason

that if any comparison had to be made

—

The COURT.-—The Court does not want to hear any

argument.

Mr. PRATT.—I simply want to state the reason. My

reason is, the reason of my exception is, that if any com-

parative value was proper, as I claim it is not, it would

be not later than April and May, 1904; and any such in-

struction under the proofs in this case is utterly inap-

plicable as there was nobody there until months after-

wards. Will the Court permit me time

—

The COURT.—No; the Court will require counsel to

take his exceptions now. (Exception overruled.)

Special instructions tendered by plaintiff, numbered

1 to 6, inclusive, refused, plaintiffs excepting.
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[Title of Court and Cause.]

Direction to Find Verdict for Plaintiffs.

No. l.
,

The Court instructs the jury that under the law the

defendant has failed to establish a defense to the plain-

tiffs' complaint and the plaintiffs are entitled to a ver-

dict, and it is your duty to sign a general verdict in favor

of the plaintiffs.

Judge.

No. 2.

The defendant in his amended answer set up first a

general denial of the allegations of the complaint, and

second an affirmative defense asserting ownership in

fee of the ground in controversy, in himself, as against

all persons other than the United States. In his evi-

dence, however, he has abandoned the defense of title

in himself, and has submitted no proofs on such issue,

and I therefore charge you that in this state of the case

the plaintiffs are entitled to recover if they have shown

a discovery of gold within the exterior boundaries of

the Cascaden placer at any time prior to the trial; if at

the time of such discovery they or any of them, were in

the actual possession of said placer ground, either in

person or by agent.

No. 3.

Within the meaning of the law of this case the word

"discovery" may be defined as follows: A mineral dis-

covery sufficient to warrant the location of a mining
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claim may I e regarded as proven when gold is found

within the boundaries of the claim and the evidence

shows that a person of ordinary prudence would be

justified in a further expenditure of his labor and means

in working the same with a reasonable prospect of suc-

cess.

No. 4.

I instruct you that if you find from the evidence that

at the close of the plaintiffs' testimony they had made

a prime facie showing- of a valid mining location on the

ground embraced within the Cascaden placer, referred

to by the witnesses, and that the defendant by his proof

failed to show any legal title to the parcels of ground in

suit, by prior mineral location deed or otherwise, but

merely showed that he intruded himself upon the

grounds without leave or authority of anybody and after

the mineral location of Cascaden then your verdict

should be for the plaintiffs even if you should further

find that Cascaden's location was in some respects de-

fective.
;

No. 5.

"As a condition precedent to the appropriation of the

mineral lands of the United States by such person or

persons as are lawfully entitled to make such appro-

priation, discovery of some of the precious metals

therein is necessary. In order that you may determine,

under the evidence in this case, whether a discovery of

any of the precious metals was made by the plaintiff,

John Cascaden, before he made a location, if he did

make one, it seems proper that the court should give
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some definition or explanation of the word 'discovery'

as applicable to this case. What is meant by discov-

ery as applied to quartz or lode claims has been fre-

quently determined by the courts and is easily under-

stood.

"The Supreme Court of Idaho gave the following defin-

ition: 'Under the requirements of the law, a valid loca-

tion of a mining claim may be made whenever the pros-

pector has discovered such indications of mineral that

he is willing to spend his time and money in following

with the expectation of finding ore; and a valid location

of a mining claim may be made of a ledge deep in the

ground, and appearing at the surface, not in the shape

of ore, but in vein matter only.'

"It will be observed that under this definition of the

term 'discovery' no actual finding of ore or the precious

metals was required. The courts seem to think it suffi-

cient if the prospector had discovered such indications

of mineral that he was willing to spend his time and

money in following with expectations of finding ore; if,

of course, a prospector had found a vein or lode rock

in place.

"It has sometimes been thought sufficient as a dis-

covery if the prospector found some small strata of

gravel or sand containing some slight or merely appre-

ciable quantity of gold, if it induced the miner to make

further exploration. Just what amount of labor, ex-

amination, or development may be necessary to satisfy

the terms of the statute in the matter of a discovery in

placer ground is difficult to define. A man may wash
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a single pan of dirt taken from the surface or along the

bank of a stream, and obtain such results as satisfy him

that the ground contains precious metals in such quan-

tity as induces him to make a> location. He may, with

an ordinary miner's shovel, wash sufficient sand or

gravel that he finds upon the bank of a stream, using

the shovel as a pan, and obtain results that induce him

to believe that such amount of the precious metals are

to be found in the land as will warrant him in taking it

and working it as a placer claim. And, however slight

the work in this behalf, if any of the precious metals are

found, no matter how light the prospect, it is sufficient

to be termed a discovery. But that the discovery must

be made in some form, as a necessary requisite to a law-

ful location of mineral land, is an imperative require-

ment of the mineral laws of the United States.

"The foregoing examples or illustrations have been

given, not as a definite definition of the term 'discovery,'

as used in the statute, but to indicate to the jury along

what lines proof of discovery may be made to your sat-

isfaction. Whatever evidence there may be before you

touching this matter is not for the Court to repeat or in-

dicate; but, if it is sufficient to satisfy your minds that

a discovery of gold was in fact made, then you should

so find."

1st Alaska, 126.

No. 6.

The Court instructs the jury, that the decisive ques-

tion in this case is, did John Cascaden make a discovery

of gold on the second tier of bench placer claim, off of
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No. 2 Below Discovery, right limit, on Cleary creek, in

April and May, 1904? If you find from a preponderance

of the evidence, that in the months of April and May,

1904, John Cascaden did make such discovery on said

claim, and before that, in January, 1904, had marked

the boundaries so that they could be readily traced, and

afterward recorded a notice and additional notice

thereof, properly describing- the ground, then the occupa-

tion of a part of said placer ground by the defendant

Bortolis, in September, 1904, and the building of cabins

thereon by him, and his subsequent possession thereof,

without the consent of the then owners of the ground

was unlawful, and this is the law, even though you

should find from the evidence, that after such staking,

recording and discovery of gold, said Cascaden and his

co-owners acted dishonestly or in bad faith with the de-

fendant, Bortolis, or any other occupants of the said

gTOund, and your verdict must be for the plaintiffs.

Instructions asked for by plaintiff and refused, August

24, 1905.

JAMES WICKERSHAM,
Dist. Judge.

[Title of Court and Cause.}

Motion for New Trial.

The plaintiffs move the Court to set aside the verdict

of the jury returned in this case and grant them a new

trial, for the following reasons, viz.:

1st. Because of the insufficiency of the evidence to

justify such a verdict, and because it is contrary to law.
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2d. For errors of law occurring at the trial and ex-

cepted to by the plaintiffs at the time, in this, that the

Court erred in giving to the jury the 6th instruction on

the subject of "discovery," for the reasons, among oth-

ers, that the same is contradictory, misleading, intro-

duces into the case the unwarranted element of compar-

ative value of the land for mineral and townsite pur-

poses, is argumentative, singles out phases of plaintiff's

evidence and declares it of no weight, and thus invades

the province of the jury, requires the plaintiff in effect

to prove that his placer claim was a valuable mine that

could be worked at a profit at the date of the commence-

ment of the action, without reference to the date of lo-

cation and the discovery of gold at that time and con-

sists in part of quotations from the syllabus and opin-

ion in a case lately decided by the Supreme Court of the

United States. Also for giving the 7th instruction, for

the reason that defendant's answer shows that he had

no standing in that no steps had ever r^en taken, either

by himself or others, to make entry under the townsite

laws. In giving the 8th instruction, because the defend-

ant, being a mere trespasser the rule announced in said

instruction does not apply. For giving the 9th instruc-

tion, as there was no issue or evidence that would make

it applicable. For giving the 12th instruction based on

the occupying claimant law, the benefit of which was not

claimed by defendant in his answer, and as to which no

direct proofs were submitted. For refusing to give at

the request of plaintiffs their special instructions num-

bered 1, 2, 3, 4, 5 and 6. For permitting the defendant
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in the cross-examination of plaintiff's witnesses, and by

his own, to give testimony tending- to show the compar

ative value of the land in controversy as between min-

eral and townsite uses.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

Rec'd a copy of this today, the 26th day of August,

1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsements] : No. 259. John Caseaden et al. vs.

Joseph Bartolis. Motion for New Trial. Filed, U. S.

District Court, District of Alaska, 3d Division. Aug.

26, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Stipulation.

It is hereby stipulated by and between the parties

hereto, and through, their respective attorneys, that the

amount or value in controversy in this cause exceeds

the sum of five hundred dollars ($500.00).

PRATT & JOHAXSON,

Attorneys for Plaintiffs.

HEILIG & TOZIER,

Attorneys for Defendant.

[Endorsement]: Filed in U. S. District Court, District

of Alaska, 3d Division. Aug. 2Gth, 1905. E. J. Stier,

Clerk.
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United States of America,

Territory and District of Alaska,—ss.

I hereby certify that the above and foregoing contains

a true and full transcript of all the oral testimony and

documentary evidence introduced at the trial of the

above-entitled action of John Cascaden, Richard Stein,

John Bernstein, Louis K. Pratt and Oarl M. Johanson

against Joseph Bortolis; also Exhibits "A" and "B"

referred to in the evidence; the instructions to the jury

complete, and special instructions numbered one to six,

inclusive, tendered by the plaintiffs; the exceptions to

the instructions given and denied; and all other excep-

tions taken during the trial, and the motion for a new

trial.

And I do now hereby sign, seal and allow the same as

and for a true and correct bill of exceptions of all mat-

ters contained and mentioned therein, and order the

same to be filed by the clerk, and when filed to be and

become part of the record in this cause.

Done at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

JAMES WICKERSHAM,
Judge.

[Endorsement] : Filed in District Court, District of

Alaska, 3d Division. Sept. 14, 1905. E. J. Stier, Clerk.
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[Title of Court and Cause.]

Judgment.

And now, to wit, September 2, 1905, this action came

on to be beard upon the motion of the plaintiffs for a

new trial. Then were present in open court the attor-

neys for the plaintiffs and defendant, respectively. And

the Court having heard argument of counsel in support

of said motion and duly considered the same, it is now

ordered that said motion be and the same is hereby over-

ruled. To which ruling plaintiffs except and an excep-

tion is allowed.

And this action having been duly tried by the Court

and a jury, and the jury having rendered a verdict in

favor of the defendant, which has been duly filed by the

clerk of this court and entered in the journal, it is now

Ordered, adjudged and decreed, that the plaintiffs are

not entitled to the possession of the property, or any

part thereof, described in the complaint as those cer-

tain lots or parcels of real property situate iu the town

commonly known as "Gates City," in the Fairbanks

Recording District, in the said Territory of Alaska,

to wit, lot number thirty-three in block number one,

together with the log building sixteen by eighteen

feet, thereon situate, and the south sixteen feet by

thirty feet in depth, fronting on First avenue, of



vs. Joseph BortoUs. 231

lot number forty-five, in block number two, with the

log cabin fourteen by sixteen feet, now standing thereon

as such lots and blocks appear on the plat of said

town, prepared by R. A. Jackson, O. E., on January 19,

1905, at the instance and request of these plaintiffs;

and that defendant has the right of possession of said

property and the whole thereof, and to its use and oc-

cupation for purposes of trade or business under the

United States land laws. To which judgment plaintiffs

excepted in epen court, and an exception is allowed.

And on application of plaintiffs they are given sixty

days from the date hereof in which to prepare, have set-

tled a.nd file their bill of exceptions herein.

JAMES WICKERSHAM,

Judge.

[Endorsements]: Filed in U. S. District Court, District

ol Alaska, 3d Division. Sept. 2, 1905. E. J. Stier,

Clerk.

Ent J. 4, page 89, Sept. 2, 1905.

[Title of Court and Cause.]

Petition for Writ of Error by Plaintiffs.

To the Honorable Judges of the United States Circuit

ourt of Appeals, Ninth Judicial Circuit:

Come now the above-named plaintiffs in error, and

each of them, by their attorneys, Pratt & Johanson,
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and complain that in the record and proceedings had in

Laid cause, and also in the rendition of the judgment in

the above-entitled cause, in the said District Court, at

the special July term thereof, A. D. 190-5, against the

said plaintiffs in error on the 2d day of September, A. D.

1905, manifest error hath happened to the great dam-

age to the said plaintiffs in error.

Wherefore said plaintiffs in error, and each of them,

pray the Judge of this court for the allowance of a writ

of error, and for an order fixing the amount of bond to

cover costs and damages in the said cause, and for such

other orders and process as may cause the same to be

corrected by the said United States Circuit Court of Ap-

peals for the Ninth Judicial District.

Dated this 2d day of September, A. D. 1905.

PRATT & JOHAXSOX,

Attorneys for Plaintiffs in Error.

Allowed: JAMES WICKERSHAM,

Judge.

Rec'd copy Sept. 2, 1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsement] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Sept. 2, 1905. E. J. Stier,

Clerk.
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[Title of Court and Cause.]

Assignment of Errors.

1st. The Court erred in overruling the plaintiffs' de-

murrer to the affirmative matter contained in the

amended answer.

2d. The Court erred in overruling the plaintiffs' ob-

jection to any evidence as to the comparative value of

the ground in controversy as between mineral and town-

site uses, and in permitting the defendant by cross-ex-

amination of their witnesses, and by the testimony of the

witnesses Bortolis, Benson, Lynch and others on behalf

of defendant, to give evidence tending to prove such an

issue.

3d. The Court erred in giving to the jury instruction

No. 6 on the subject of "discovery" in the following lan-

guage, viz.:

What is "discovery"? What finding of mineral on a

placer mining claim is sufficient to satisfy that clause

of the statute which provides that "no location of a min-

ing claim shall be made until the discovery of the min-

eral within the limits of the claim located." Sees. 2320,

2329 R. S.

This inquiry is partly answered by the terms of sec-

tion 2318 of the Revised Statutes of the United States

in the following language: "Sec. 2318. In all caises,

lands valuable for mineral shall be reserved from sale,

except as otherwise expressly directed by law." It is

only lands valuable for mineral which are reserved from

sale for disposal under the mineral laws. Lands not
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valuable for mineral are not so reserved, and may, if

otherwise unappropriated and unoccupied, be settled

upon, used and occupied for townsite or business pur-

poses, or taken under the homestead or other laws for

the settlement and sale of the public domain. Lands

valuable for mineral are lands having- value or worth for

the mineral contained therein; lands containing min-

eral in such quantity as to pay a reasonable profit upon

the capital and labor necessary to extract the mineral

'therefrom. Any other lands would have no value for

mineral, and are not such as the statute contemplates

reserving from sale for disposition under the mineral

laws of the United States.

What is necessary to constitute a discovery of min-

eral is not prescribed by statute, but mere indications

of the presence of mineral is not enough, but the pres-

ence of mineral must be clearly ascertained, and be of

such extent as to render the land more valuable on that

account and justify their exploration. The mere indica-

tion or presence of gold is not sufficient to establish the

existence of a valuable mine; the mineral must exist in

such quantities as to justify expenditure of money for

the development of the mine and the extraction of the

mineral. It is not every placer claim which may show

traces of gold or other mineral that is exempted from

sale, but those only which possess those minerals in

such quantities as to enhance the value of the land and

invite the expenditure of time and money for their de-

velopment. No purpose of policy of the mining law

would be subserved by excepting from sale and patent
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placer ground which would yield no remunerative return

for labor expended upon it.

Where minerals have been found upon a placer claim

and the evidence thereof is of such a character that a

person of ordinary prudence would be justified in the

further expenditure of his labor and means, with a rea-

sonable prospect of success, in developing a valuable

mine, the requirements of the statute have been met.

To hold otherwise would tend to make of little avail, if

not entirely nugatory, that provision of the law whereby

"all valuable mining deposits in lands belonging to the

Fnired States * * * are * * * declared to be

free and open to exploration and purchase."

It is not a fair criterion that the locator says he is

willing to further expend his labor and means in seek-

ing for mineral thereon. The question should not be

left to his arbitrary will or statement, but the facts

which are within the observation of the discoverer, and

which induce him to locate, should be such as to justify

a man of ordinary prudence, not necessarily a skilled

miner, in the expenditure of his time and money in the

development of the property.

Even in a contest between two mineral claimants for

priority, there must be such a discovery of mineral as

gives reasonable evidence of the fact that the ground

containing it is valuable for such mining. Mere slight

indications of the existence of mineral in the ground,

a mere possibility that it contains gold, is not enough

to justify a prudent person in the expenditure of money

and labor in its exploration.
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In the case at bar the contest is between a mineral

claimant and one who claims the use and occupation of

a small portion or lot of the placer claim under the town-

site law; the suit is brought by the mineral claimant

to eject the town lot claimant from his claim, and in

such cases the burden of proving- the mineral character

of the land is upon the mineral claimant—the plaintiffs

iu this case. You are instructed that in this case a less

liberal rule prevails than where the contest is between

two persons, both claiming under the mineral law, and

both asserting that the land is mineral. In this case

the plaintiffs—the mineral claimants, must prove from

the evidence, with reasonable clearness that the land

is valuable for mineral purposes—that is that for the

Tabor and capital expended in working it the land will

yield a reasonable profit, and unless they do so you

should find for the defendant.

The mere finding of a color or colors of gold, or a

cent's worth, or even thirteen cents'' worth is not of itself

sufficient to constitute a discovery, or to prove that

the land is valuable for mineral working. There must

be such a discovery of mineral on the claim as to satisfy

you that an ordinarily prudent man, not necessarily a

miner, would be justified in expending his time and

labor thereon in the development of the property; and

unless you are so satisfied, in this case, by a fair pre-

ponderance of the evidence you should find a verdict for

the defendant.

I may only add that this definition of discovery is based

upon the language of the Supreme Court of the United
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States in the case of Chrisman vs. Miller, 197 U. S. 313,

decided April 3, 1905.

In this case, gentlemen of the jury, the plaintiffs must

prove to your satisfaction by a preponderance of the

evidence that at the time of the location of the placer

mining claim by John Cascaden, (1) he marked the lo-

cation with stakes or other permanent monuments so

that its boundaries could be readily traced, (2) that

within ninety days after such discovery of the claim, he

filed a notice of location in the office of the commissioner

and recorder in the precinct where the claim lies, de-

scribing the claim, and (3) that prior to the date of

bringing this action, to wit, March 20, 1905, he or his

co-owners or their employees for them, made such a dis-

covery and finding of gold thereon as would justify an

ordinarily prudent person in expending labor thereon in

further development of the mine, and (4) that the said

mining claim, at the date of bringing this action was

valuable for mining the gold thereon.

And you are instructed that unless you do find each of

these four essential elements by a preponderance of

the evidence in this case, you should find a verdict for

the defendant; if you shall find that the plaintiffs have

established each of these four elements by a preponder-

ance of the evidence, you should find a verdict for the

plaintiffs,

—for the reason, among others, that the same is contra-

dictory, misleading, introduces into the case the unwar-

ranted element of comparative value of the land for min-

eral and townsite purposes, is argumentative, singles
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out phases of plaintiff's evidence and declares it of no

weight, and thus invades the province of the jury, re-

quires the plaintiff in effect to prove that his placer

claim was a valuable mine that could be worked at a

profit at the date of the commencement of the action,

without reference to the date of location and the dis-

covery of gold at that time, and consists in part of quota-

tions from the syllabus and opinion in a case lately de-

cided by the Supreme Court of the United States, and

embodies opinions, conclusions, definitions, descriptions

and tests concerning the word "discovery" wholly un-

warranted by the issues and evidence and contrary to

law and justice.

3d. The Court erred in giving to the jury instruction

No. 7 on the subject of right of possession under the

t< wnsite laws, iu the use of the following language, viz.:

The complaint in this case alleges that the defendant

is in possession of the lots at the time of bringing this

action from which plaintiffs seek to eject him; defend-

ant admits that he was so in possession at that time

and alleges that he entered thereon in September, 1904,

and has ever since remained in actual possession thereof,

and alleges in his answer that at the time of his entry

the land was vacant unappropriated public land belong-

ing to the United States and that he entered thereon

and has the use and occupation thereof under the town-

site laws of the United States.

You are instructed that such an entry upon vacant

unappropriated land of the United States, and the con-

tinual peaceful possession thereof by the defendant is
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not unlawful, and is sufficient to justify his continued

possession unless you shall find by a preponderance of

the evidence that at the time of bringing this suit the

plaintiffs had a better right and title to the ground than

the defendant had, by reason of a prior valid mining

location. If you shall not find that the plaintiffs had

the right to the possession of the ground at the time

of bringing this suit, by reason of their having a prior

valid placer mining location as hereinabove described

to you, then you should find for the defendant.

—for the reason that defendant's answer shows that

he had no standing, in that no steps had ever been taken,

either by himself or others, to make entry under the

townsite laws.

4th. The Court erred in giving instruction No. 8, to

wit:

This is an action in ejectment, and you are instructed

that, the plaintiffs must recover, if at all, upon the

strength of their own title and not upon the weakness

of that of the defendant, and unless you shall find that

at the time the plaintiffs brought this action they were

entitled to the possession of the two lots by reason of the

same being within a prior valid mining location owned

hj them, then you should find for the defendant without

regard to the character of the defendant's title, since

mere occupation is sufficient as against no better title.

—because the defendant, being a mere trespasser, the

rule announced in said instruction does not apply.

5th. The Court erred in giving to the jury instruc-

tion No. 9, as follows:
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You are instructed that the plaintiffs base their

right to recover in this action upon the alleged fact that

prior to the time when the defendant entered upon this

land they had made a valid placer mining location em-

bracing the lots claimed by the defendant; you are

instructed that the plaintiffs have made no claim to

this ground under the townsite laws of the United

States, and you are instructed that the mere fact that

they have made or filed a plat of the ground showing

the location of lots, blocks, streets, and alleys thereon

does not give them any right to recover in this action,

and that unless you shall find that the plaintiffs are en-

titled to recover by reason of having made a valid

prior mining location embracing the lots claimed by

the defendant you must find for the defendant.

—because there wTas no issue or evidence that would

make it applicable.

0th. The Court erred in giving to the jury Instruc-

tion No. 12 on the subject of rights of an occupying

claimant, as follows:

You are also instructed that if you shall find a ver-

dict for the plaintiffs in this case you should also deter-

mine from the evidence in the case whether or not the

plaintiffs have suffered damages by reason of the de-

fendant's withholding the lots in question from them.

The plaintiffs would, in such event be entitled to re-

cover a verdict for the reasonable rental value of the

lots for the time from September, 1904, to this date, and

yon should, if you find for the plaintiffs determine such

amount by your verdict. You are instructed, however,
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that when permanent improvements have been made

upon the property by the defendant, holding- under color

of title adversely to the plaintiffs, in good faith, the

value thereof at the time of the trial not exceeding such

damages shall be allowed as a set off. And in this

case before you should return a verdict for damages

against the defendant for the damages or rental value

of the property from September, 1904, to this date, you

must find from the evidence that the damages exceed

the value of the permanent improvements put thereon

by the defendant. You should find damages only in

the sum which the damages exceed the value of his im-

provements in any event.

—because the benefit of such occuping claimant law was

not claimed by defendant in his answer, and as to which

no direct proofs were submitted.

7th. The Court erred in refusing to give plaintiffs'

special instruction No. 1, in the following words:

The Court instructs the jury that under the law the

defendant has failed to establish a, defence to the plain-

tiffs' complaint and the plaintiffs are entitled to a ver-

dict and it is your duty to sign a general verdict in favor

of the plaintiffs.

8th. The Court erred in not giving to the jury plain-

tiffs' instruction No. 2, as follows:

The defendant in his amended answer set up first a

general denial of the allegations of the complaint, and

second an affirmative defense asserting ownership in fee

of the ground in controversy, in himself, as against all

persons other than the United States. In his evi-
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rlfnce, however, he has abandoned the defense of title

iu himself, and has submitted no proofs on such issue,

and I therefore charge you that in this state of the case

the plaintiffs are entitled to recover if they have shown

a discovery of gold within the exterior boundaries of the

Oascaden placer at any time prior to the trial, if at the

time of such discovery they, or any of them, were in the

actual possession of said placer ground, either in person

or by agent.

9th. The Court erred in not allowing plaintiffs' in-

struction N'O. 3 to be given to the jury, which is as fol-

lows:

Within the meaning of the law of this case the word

"discovery" .may be denned as follows: A mineral dis-

covery sufficient to warrant the location of a mining

claim may be regarded as proven when gold is found

within the boundaries of the claim and the evidence

shows that a person of ordinary prudence would be jus-

tified in a further expenditure of his labor and means

in working the same with a reasonable prospect of suc-

cess.

10th. The Court erred in refusing to give plaintiffs'

special instruction No. 4, viz.

:

I instruct you that if you find from the evidence that

at the close of the plaintiffs' testimony they had made

a prima facie showing of a valid mining location on the

ground embraced within the Oascaden placer, referred

to by the witnesses, and that the defendant by his proof

failed to show any legal title to the parcels of ground

in suit, by prior mineral location, deed or otherwise, but
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merely showed that he intruded himself upon the

grounds without leave or authority of anybody and after

the mineral location of Cascaden, then your verdict

should be for the plaintiffs, even if you should further

find that Cascaden's location in some respects was de-

fective.

11th. The court erred in not giving plaintiffs' special

instruction Nk>. 5, to wit:

As a condition precedent to the appropriation of the

mineral lands of the United States by such person or per-

sons as are lawfully entitled to make such appropria-

tion, discovery of some of the precious metals therein

is necessary. In order that you may determine, under

He evidence in this case, whether a discovery of any of

the precious metals was made by the plaintiff, John

Cascaden, before he made a location, if he did make one,

it seems proper that the Court should give some defini-

tion or explanation of the word "discovery" as applicable

to this case. What is meant by discovery as applied to

quartz or lode claims has been frequently determined

by the courts, and is easily understood.

The Supreme Court of Idaho, gave the following defi-

nition: "Under the requirements of the law, a valid lo-

cation of a mining claim may be made whenever the

prospector has discovered such indications of mineral

that he is willing to spend his time and money in follow-

ing with the expectation of finding ore; and a valid lo-

cation of a mining claim may be made of a ledge deep

in the ground, and appearing at the surface, not in the

shape of ore, but in vein matter only."
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It will be observed that under this definition of the

term "discovery" no actual finding of ore or the precious

metals was required. The Courts seem to think it suffi-

cient if the prospector had discovered such indications

of mineral that he was willing- to spend his time and

money in following with expectations of finding ore; if,

of course, a prospector had found a vein or lode rock in

place.

It has sometimes been thought sufficient as a discov-

ery if the prospector found some small strata of gravel

or sand containing some slight or merely appreciable

quantity of gold, if it induced the miner to make further

exploration. Just what amount of labor, examination,

or development may be necessary to satisfy the terms

of the statute iu the matter of a discovery in placer

ground is difficult to define. A man may wash a single

pan of dirt taken from the surface or along the bank of

a st ream, and obtain such results as satisfy him that the

ground contains precious metals in such quantity as in-

duces him to make a location. He may, with an ordin-

ary miner's shovel, wash sufficient sand or gravel that

he finds upon the bank of a stream, using the shovel as

a pan, and obtain results that induce him to believe that

such amount of the precious metals are to be found in the

land as will warrant him in taking it and working it as

a placer claim. And, however slight the work in this

behalf, if any of the precious metals are found, no matter

how light the prospect, it is sufficient to be termed a dis-

covery. But that the discovery must be made in some

form, as a necessary requisite to a lawful location of
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mineral land, is an imperative requirement of the min-

eral laws of the United States.

The foregoing examples or illustrations have been

given, not as a definite definition of the term "discovery"

as used in the statute, but to indicate to the jury along

what lines proof of discovery may be made to your satis-

faction. Whatever evidence there may be before you

touching this matter is not for the Court to repeat or

indicate; but, if it is sufficient to satisfy your minds that

a discovery of gold was in fact made, then you should so

find.

12th. The Court erred in refusing to give plaintiff's'

special instruction No. 6, as follows:

The Court instructs the jury, that the decisive ques-

tion in this case is, did Joihn Cascaden make a discovery

of gold on the second tier of bench placer claim, off of

No. 2, Below Discovery, right limit, on Cleary Creek, in

April and May, 1904? If you find from a preponderance

of the evidence, that in the months of April and May,

1904, John Cascaden did make such discovery on said

claim, and before that, in January, 1904, had marked

the boundaries so that they could be readily traced, and

afterwards recorded a notice and additional notice

thereof, properly describing the ground, then the occu-

pation of a part of said placer ground by the defendant

Bortolis, in September, 1904, and the building of cabins

thereon by him, and his subsequent possession thereof,

without the consent of the then owners of the ground,

was unlawful, and this is the law, even though you

should find from the evidence that after such staking,
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recording and discovery of gold, said Cascaden and his

co-owners acted dishonestly or in bad faith with the de-

fendant Bortolis, or any other occupants of the said

ground, and your verdict must be for the plaintiffs.

13th. The Court erred in overruling the plaintiffs'

motion for a new trial.

14th. The Court erred in rendering judgment on the

verdict in favor of the defendant.

PRATT & JOHAXSON,

Attorneys for Plaintiffs in Error.

Rec'd copy Sept. 2, 1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsement]: No. 259. John Cascaden et al. vs.

.Joseph Bortolis. Filed in U. S. District Court, District

of Alaska, 3d Division. Sept. 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Allowing Writ of Error and Fixing Bond.

The plaintiffs in error, having this day filed their pe-

tition for a writ of error from the decision and judgment

thereon made and entered herein, to the United States

Circuit Court of Appeals for the Ninth Judicial Circuit,

together with an assignment of errors within due time,

and also praying that an order be made fixing the

amount of security which plaintiffs in error should give

and furnish upon said writ of error, and that upon the
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giving of said security, all further proceedings of this

court be suspended and stayed until the determination

of said writ of error by said United States Circuit Court

of Appeals for the Ninth Judicial Circuit, and said pe-

tition having been this day duly allowed,

Now, therefore, it is ordered, that upon the said plain-

tiffs in error filing with the clerk of this court a good

and sufficient bond in the sum of five hundred dollars

($500.00) to the effect, that if said plaintiffs in error,

shall prosecute the said writ of error to effect, and an-

swer all damages and costs if they fail to make their

plea good, then the said obligation to be void, else to re-

main in full force and virtue, the said bond to be ap-

proved by the Court that all further proceedings in the

court be, and they are hereby suspended and stayed un-

til the determination of said writ of error by the United

States Circuit Court of Appeals.

Dated this 2d day of September, 1905.

JAMES WICKERSHAM,
Judge.

Received copy, Sept. 2, 1905.

HEILIG & TOZIER,

Attys. for Plaintiffs.

Entered in Journal 4, page 89, Sept. 2, 1905.

[Endorsements]: No. 259. John Cascaden et al, vs.

Joseph Bartolis. Order Allowing Writ of Error and

Fixing Bond. Filed in the U. S. District Court, District

of Alaska, 3d Division. Sept. 2, 1905. E. J. Stier,

Olerk.
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[Title of Court and Cause.]

Bond on Writ of Error.

Know all men by these presents, that we, John Gas-

caden, John Bernstein, Richard Stein, Louis K. Pratt

and Carl M. Johanson, as principals, and B. D. Mills, as

surety, are held and firmly bound unto Joseph Bortolis,

defendant in error above named, in the sum of five hun-

dred dollars ($500.00), to be paid to the said Joseph

Bortolis, his executors or administrators, to which pay-

ment well and truly to be made, we bind ourselves and

each of us, jointly and severally, and our and each of

our successors, representatives and assigns, firmly by

these presents.

Sealed with our seals and dated this second day of

September, 1905.

Whereas, the above-named plaintiffs in error have

sued out a writ of error to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse the

judgment in the above-entitled cause by the District

Court for the Territory and District of Alaska, Third

Division.

Now, therefore, the condition of this obligation is such

that if the above-named John Cascaden, John Bernstein,

Richard Stein, Louis K. Pratt and Carl M. Johanson

shall prosecute said writ to effect and answer all costs

and damages if they shall fail to make good their plea,
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then this obligation shall be void; otherwise to remain in

full force and virtue.

JOHN CASGADEN,

Principal.

JOHN BERNSTEIN,

Principal.

RICHARD STEIN,

Principal.

By CARL M. JOHANSON,
Attorney in Fact.

CARL M. JOHANSON,

Principal.

LOUIS K. PRATT,

Principal.

B. D. MILLS,

Surety.

United States of America,

District of Alaska,—ss.

I, B. D. Mills, surety on the foregoing bond, on my

oath say, that I am a resident of Fairbanks, in the Dis-

trict of Alaska, and am worth over and above all my just

debt;;, liabilities and exemptions the sum of five hundred

dollars ($500.00).

Subscribed and sworn to before me this 31st day of

August, A. D. 1905.

[Seal] LOUIS K. PRATT,

Notary Public in and for the District of Alaska.
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Bond approved.

JAMES WICKERSHAM,
Judge.

Eec'd copy Sep. 2, 1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsements] : No. 259. Bond on Writ of Error.

Filed in U. S. District Court, District of Alaska, 3d

Division. Sept. 2, 1905. E. J. Stier, Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court for the Territory

and District of Alaska, Third Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in said Dis-

trict Court before you between John Cascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl M.

Johanson, plaintiffs in error, and Joseph Bortolis, de-

fendant in error, a manifest error hath happened to the

great damage of the said John Cascaden, John Bern-

stein, Richard Stein, Louis K. Pratt and Carl M. Johan-

son, plaintiffs in error, as by their complaint appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-
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ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of Cali-

fornia, on the second day of October nineteen hundred

and five, in the said Circuit Court of Appeals, to be then

and there held, that the record and proceedings afore-

said being inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct that

error, what of right and according to the laws and cus-

toms of the United States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the second day of September, nineteen hundred and five.

E. J. STIER,

Clerk of the U. S. District Court for the Territory and

District of Alaska, Third Division.

By E, A. Henderson,

Deputy.

The foregoing writ is hereby allowed.

JAMES WICKERSHAM,
Judge.

Service of within writ of error and receipt of a copy

thereof is hereby admitted this second day of Septem-

ber, A. D. 1905.

HEILIG & TOZIER,

Attorneys for Defendant in Error.

[Endorsed]: No. 259. In the U. S. Court of Appeals

for the Ninth Circuit. John Cascaden et al., Plaintiffs
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in Error, vs. Joseph Bortolis, Defendant in Error. Writ

of Error. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Citation.

UMTED STATES OF AMERICA—ss.

To Joseph Bortolis, Defendant in Error, or Heilig &
Tozier, his Attorneys, Greeting:

You are hereby cited and admonished on behalf of the

plaintiffs in error to be and appear at a term of the

United States Circuit Court of Appeals for the Ninth

Circuit to be holden in the City of San Francisco, Cali-

fornia, on the second day of October, 1905, pursuant to

a writ of error filed in the clerk's office of the United

States District Court for the District of Alaska, Division

No. 3, wherein John Cascaden, John Bernstein, Richard

Stein, Louis K. Pratt and Carl M. Johanson are the

plaintiffs in error, and Joseph Bortolis is defendant in

error, to sihow cause, if any there be, why the judgment

in the said writ of error mentioned, should not be cor-

rected and speedy justice should not be done to the

plaintiff in error in that behalf.

Dated this second day of September, 1905.

JAMES WIOKERSHAM,
District Judge of the U. S. District Court for the District

of Alaska, Division No. 3.
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Due and legal service of the foregoing citation is here-

by acknowledged this second day of September, 190-5.

HEILIG & TOZIEB,

Attorneys for Defendant in Error.

[Endorsed]: No. . In the U. S. Circuit Court of

Appeals for the Ninth Circuit. John Cascaden et al. vs.

Joseph Bortolis. Citation. Filed in the U. S. District

Court, District of Alaska, 3d Division. Sep. 2, 1905.

E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Extending Time.

On application of the said plaintiffs in error, by rea-

son of the great distance between Fairbanks, Alaska,

and San Francisco, California, and the delays and un-

certainties of the transmission of mail matter between

the said points,

It is ordered, that the return day of the writ of error

allowed in this cause, on the second day of September,

A. D. 1905, be enlarged to the fifteenth day of December,

1905.

Dated at Fairbanks, Alaska, this second day of Sep-

tember, 1905.

JAMES WIOKEKSHAM,
Judge.

Ent. J. 4, page 90, Sept. 2, 1905.

[Endorsed] : No. 259. U. S. Circuit Court of Appeals,

Ninth Circuit. John Cascaden et al. vs. Joseph Bortolis.
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Order. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 2, 1905. E. J. Stier, Clerk.

Clerk's Certificate to Transcript.

United States of America,

Territory and District of Alaska,

Third Division,—ss.

I hereby certify that the above and foregoing con-

tains true and complete copies of all the pleadings, the

bill of exceptions, and all journal and docket entries of

the proceedings in the case of John Cascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl M.

Johanson vs. Joseph Bartolis; also the original writ of

error, order extending the return day thereof, the cita-

tion, and copies of the other papers filed in connection

with such writ of error, as full true and complete as the

same now remain on record and on file in my office.

The cost of preparing this record was $98.20 and the

same has been paid to the clerk of this court by the

plaintiffs.

In witness whereof I have hereunto set my hand and

affixed the seal of this court this twenty-fifth day of

September, A. D., 1905.

[Seal] EDWARD J. STIER,

Clerk of the U. S. District Court, Territory of Alaska,

Third Division.
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[Endorsed] : No. 1259. United States Circuit Court

of Appeals for the Ninth Circuit. John Oascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl

M. Johanson, Plaintiffs in Error, vs. Joseph Bortolis, De-

fendant in Error. Transcript of Record. Upon Writ

of Error to the United States District Court for the Ter-

ritory of Alaska, Third Division.

Filed October 20, 1905.

F. D. MONCKTON,

i
Clerk.




